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PART I – INTRODUCTION 

1. This specific claim submission is provided to the Department of Indigenous and Northern 
Affairs Canada, Specific Claims Branch for consideration under Canada’s Specific Claims 
Policy on behalf of Ahtahkakoop Cree Nation,1 which is recognized by Canada as a “band” 
within the definition of paragraph 2(1)(c) of the Indian Act.   
 

2. The claim relates to the Crown’s failure to fulfill the treaty benefits owed to the First Nation 
under the terms of Treaty 6 (the “Claim”). For the purposes of this submission, treaty 
benefits include: 

• $1500 annual payment for ammunition and twine; 

• articles, such as tools, seed and livestock, to be supplied to each band for the 
encouragement of the practice of agriculture; 

• items to be provided to the Chief, for the benefit of the band, including a horse, 
harness and a wagon, or a cart with iron bushings, as well as a suit of clothing every 
three years for the Chief and subordinate officers; and 

• the sum of $1000 annually to the Indians included under the Chiefs adhering to 
treaty at Carlton, and the sum of $1000 annually to the Indians included under the 
Chiefs adhering to the treaty at Fort Pitt, as well as those adhering afterward, 
during the three years after two or more of the reserves were surveyed for the 
purchase of provisions to assist in cultivation. 

3. The following submissions support the First Nation’s Claim that the Crown’s failure to 
fulfill the treaty benefits was contrary to the Crown’s duty to uphold and discharge its 
treaty obligations. Accordingly, the First Nation submits that the Crown is obliged by the 
rule of law and its fiduciary duty to the First Nation to honour the terms of the treaty and 
to accept this claim for negotiation based on an outstanding obligation to provide 
equitable compensation for the failure to provide the treaty benefits owed to the First 
Nation under the terms of Treaty 6.  

4. The failure to fulfill the treaty benefits owed under the terms of Treaty 6 falls within 
clauses (a) and (b) of the Specific Claims Policy and sections 14(1)(a) and 14(1)(c) of the 
Specific Claims Tribunal Act, which both state that a First Nation may file a claim based 
on: 

(a) a failure to fulfill a legal obligation of the Crown to provide lands or other assets under 
a treaty or another agreement between the First Nation and the Crown; 

(b) a breach of a legal obligation arising from the Crown’s provision or non-provision of 
reserve lands, including unilateral undertakings that give rise to a fiduciary obligation 
at law, or its administration of reserve lands, Indian moneys or other assets of the First 
Nation; 

                                                        
1 The present-day First Nation will be referred to as the “Claimant”, the “Ahtahkakoop Cree Nation”, or the “First 
Nation”. References to the historical Band will be the “Ahtahkakoop Band”.  
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5. This submission provides a summary of the relevant historical facts relating to the Claim. 
For further details in regard to the historical background of this Claim, the reader should 
refer to the May 2019 report entitled, Ahtahkakoop Cree Nation: Treaty Six Benefits 
Report with a Brief History of the Band, prepared by historian Jennifer Hansen (the 
“Ahtahkakoop Report”). 

6. Any admissions of fact or law in this claim submission are made on a strictly “without 
prejudice” basis. This submission is provided to Canada solely for the purposes of seeking 
compensation through a negotiated settlement under Canada’s Specific Claims Policy. The 
Claimant reserves the right to conduct additional research if and as necessary, and in the 
event that a settlement of this Claim is not concluded with Canada, the Claimant reserves 
the right to commence litigation or file the Claim with the Specific Claims Tribunal and to 
advance any argument in support of its position in subsequent legal proceedings.  
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PART II – HISTORICAL BACKGROUND 

7. The following sets out a brief chronology of key facts regarding the Ahtahkakoop Band’s 
history, particularly in relation to agriculture and the benefits promised under Treaty 6. 
Please refer to the Ahtahkakoop Report footnoted with citations to the relevant documents 
for complete details. 

8. The Ahtahkakoop Band played a central role in the negotiation of Treaty 6, and the 
historical record is clear that Chief Ahtahkakoop was highly regarded by Crown officials. 
The Band commenced farming in 1875, prior to the signing of Treaty 6, with the help of 
Reverend John Hines. Notwithstanding the early start at farming, the Band’s farming 
operations struggled following the signing of Treaty 6: 

April 13, 1871 Chief Sweetgrass sends a dictated letter to Lieutenant-Governor 
George Archibald inviting him to come see the Cree and negotiate a 
treaty in order to protect the Cree’s well-being and future livelihood.  

 Fort Carlton becomes a major centre, and Chief Ahtahkakoop and 
his Band build a semi-permanent camp north of the Fort. 

1874 Anglican missionary Reverend John Hines and Chief Ahtahkakoop 
create a new farming settlement at Sandy Lake. Before making his 
decision to settle at Sandy Lake, Chief Ahtahkakoop travelled to a 
number of locations in the area, including Witchekan Lake, and 
“surveyed” the land. Ultimately, Chief Ahtahkakoop, together with 
his leading men, decided that Sandy Lake, would be an ideal 
location for their settlement.   

1875 The Band begins cultivating their chosen land at Sandy Lake with 
the help of Reverend Hines. The Band purchases seed with their 
own funds and, using Hines’ plough and oxen, plant a large 
communal field.   

July 31, 1875 A group of surveyors report that Chiefs Ahtahkakoop and 
Mistawasis stopped them from proceeding and surveying any land 
until a treaty has been negotiated. 

Spring 1876 The Band again puts land under crop as soon as the ground thaws. 
In this they are again aided by Reverend Hines and his equipment. 

August 15-23, 1876 Treaty 6 negotiations occur at Fort Carlton. Central to these 
negotiations were the Cree concerns for the future, particularly the 
disappearance of the buffalo, and the need to transition to a new 
livelihood centered around agriculture and farming. 

August 23, 1876 The Crown signs Treaty 6 with the Indians at Fort Carlton, 
including Chief Ahtahkakoop and his Headmen on behalf of the 
Band. Chief Ahtahkakoop notes that he wants his reserve to be at 
Sandy Lake, where the Band had been cultivating the land for the 
past several years.  
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September 6, 1876 Morris is visited by Chief Sweetgrass and 30 of leading men. The 
terms of the treaty are discussed by both parties after ceremonies 
performed by Chief Sweetgrass and his men, and a speech delivered 
by Morris. 

September 8-9, 1876 On September 8th, Chief Sweetgrass and his men meet in council to 
discuss the terms of the treaty. The next day, Chief Sweetgrass signs 
the treaty.  

December 5, 1878 Lieutenant Governor and Indian Superintendent of the North-West 
Territories David Laird reports that the first distribution of farming 
implements has been made under Treaty 6 for those bands settled 
on reserve. Laird reports that in the spring of that year, several of 
the bands in Saskatchewan are short of food, and during the winter 
approximately 40 delegations arrived at Laird’s office looking for 
provisions. 

June 30, 1879 John A. Macdonald, as Minister of the Interior, reports in his 
Annual Report that Edgar Dewdney was appointed new 
Commissioner of Indian Affairs. Macdonald also reports on what 
would eventually become the “work for rations” program. 

1879 The Home Farm Program is created. Under this policy, the 
Department hired farming instructors to live on reserves and 
establish model farms to teach Indians farming skills. The Program 
is an immediate failure, as it could not keep up with the magnitude 
of famine and many of the instructors were patronage 
appointments who were neither qualified nor prepared for the job. 

August 1879 A conference is held by Crown officials in Battleford, resulting in a 
number of recommendations to stem the devastating impact of the 
ongoing famine in the region. It is recommended that “supplies be 
sent to several principle points”, and strict orders were given for 
officials to adhere to the work for rations policy. 

December 1879 In response to reports of the impending extinction of the buffalo, 
Lieutenant Governor and Indian Superintendent of the North-West 
David Laird warns that the situation is becoming grave and that the 
Treaty 6 people were requesting provisions in the face of famine. 
Laird warned that the government would soon be faced with three 
choices: (1) to help the Indians farm and raise stock; (2) feed them; 
or (3) fight them. 

December 31, 1879 Deputy Superintendent of Indian Affairs Lawrence Vankoughnet 
reports to Minister of the Interior Macdonald that he had received 
reports of starvation in over thirteen locations, including Fort 
Carlton. 

January 2, 1880 Commissioner of Indian Affairs Dewdney reports that when 
encountering a group of Indians at Fort Walsh, Colonel MacLeod of 
the North-West Mounted Police informed the Indians that they 
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“must not misinterpret that clause in the treaty to which they 
referred, that every time they were hungry they must not think that 
they were starving, that the Government expected that they would 
work and earn their own living.”  

 Dewdney states that he informed the Indians that should they settle 
on reserves, the Crown would provide farm instructors under the 
Home Farm Program and within three years they would be 
independent and have plenty to live on. Dewdney also reports that 
when the Indians are ready to work, his only fear is “that too many 
will be anxious to work that we will not be in a position to keep them 
all going.” 

August 21, 1880 Chief Ahtahkakoop is recognized by the Department for having the 
best crop in the region. His prize is a yoke of oxen. One of 
Ahtahkakoop’s councilors also receives a cow. The Band’s prize crop 
is destroyed by an early frost weeks later.  

December 31, 1880 Commissioner of Indian Affairs Dewdney reports that the bulk of 
the Indians in the North-West Territories were dependent on the 
Government. While the Indians were told they must work for their 
food and were “quite willing to do so”, Dewdney explained that 
there was not enough work for those needing food. Further, the 
tools and implements provided at the time of treaty went a small 
way to keep so many employed.  

 The Annual Report indicates that the Department of Indian Affairs 
spent $44,420 (for Treaties 1 – 7) to purchase “agricultural 
implements, cattle, seed, grain, tools, ammunition and twine under 
treaty stipulations” for the Indians of Manitoba and the Northwest. 
Of the $44,420, $25,949.36 was expended for Treaty 6. 

1881 The permit system is introduced to limit Indian access to markets. 
It prohibits Indian farmers from selling their crops, which creates a 
significant barrier to reserve farmers entering the commercial 
economy. The permit system is also used to monitor the selling and 
purchasing of goods on Indian reserves as Indians are required to 
have a permit signed by their Agent before they can buy or sell any 
goods. In addition, before a merchant can sell goods to Indians, a 
special license has to be obtained from the Department of Indian 
Affairs. 

March 28, 1881 Indian Agent John Rae reports that messengers are being sent all 
over the country to join the Indians in Battleford in the summer to 
request better treaty terms. 

June 18, 1881 Indian Agent Reed reports to the Indian Commissioner that he 
ensured the system of “no work no pay” was carried out strictly. 
Reed notes this behavior earned him the nickname “Iron Heart”. 
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Summer 1881 The Governor General tours the North-West and was presented 
with complaints from the Treaty 6 bands, primarily about 
starvation and lack of farm implements and livestock. Chief 
Ahtahkakoop tells the Governor General that more farm 
implements and cattle are necessary. He also notes that without a 
threshing machine, his band loses most of its wheat and that “there 
are no end to [his] losses.” 

December 31, 1881 The Annual Report indicates that $11,853.06 was spent on 
agricultural implements for the Treaty 6 area, and $451.63 on tools. 
No distinction is made as to how much was spent on agricultural 
implements for the Ahtahkakoop Band in particular.  

December 31, 1882 The Band is reported to have put in 215 acres of crop this year and 
to have harvested 1000 bushels of wheat, 400 bushels of barley, 750 
bushels of potato and 2800 bushels of turnips.  

1883 Indian Agent Reed is rewarded for his strict adherence to the 
Crown’s work for rations policy and is promoted to the position of  
Acting Assistant Commissioner of Indian Affairs. He is appointed 
permanently to that position the next year. 

December 31, 1883 The Annual Report indicates that the Band’s crops were “equal, if 
not superior, to those of the white settlers in the vicinity and the 
Indians appear to take great pride in their farms.” Despite these 
comments, it is also noted that they could not thresh their crop and 
were in a “starving condition” well into January.  

July 31, 1884 Chief Beardy hosts a Council at Duck Lake among the Battleford 
Chiefs. 

August 25, 1884 A list of grievances from the Chiefs arising from the Duck Lake 
Council include, inter alia, poor crops, scarcity of rats and other 
game, lack of aid promised under Treaty 6, and no medicine chests. 
The Chiefs further request threshing machines, mowers, reapers 
and rakes, and note their fear that they would be “cheated” after the 
government made “sweet promises” to get their country from them. 
The Chiefs state that “had the Treaty promises been carried out ‘all 
would have been well’ instead of the present feeling existing.” These 
complaints are communicated to Sub-Agent Ansdell Macrae who 
reports the events to Indian Commissioner Dewdney.  

December 30, 1884 Prime Minister Macdonald responds to the list of complaints 
reported in August and states that Assistant Commissioner of 
Indian Affairs Reed would investigate what Treaty 6 stipulations 
had not been carried out. With regard to requests for machinery, 
and the assertion that the bands had been promised a living by 
agriculture, Macdonald responds “I cannot find that any of the 
promises claimed under these heads were really made to the 
Indians.” Macdonald states that the Indians received more than the 
Treaty ever intended, and had been generously treated. 
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December 31, 1884 Department records indicate that the Band had harvested 400 
bushels of wheat, 100 bushels of potatoes and 800 bushels of 
turnips. This contradicts earlier accounts of poor weather 
throughout the year, with a late spring, wildfire in May and an 
intense drought in June that consumed most of the Band’s crop. 
The Annual Report also indicated that the Band was “able to sustain 
themselves during the winter upon the products of the soil”.  

January 25, 1885 Assistant Commissioner of Indian Affairs Reed reports that all 
Indians present at the Battleford meeting with Sub-Agent Macrae 
had received cattle, but that the cattle were of a wild nature. Reed 
notes that some bands had received extra cattle, but these were 
different than if they had been given under Treaty as non-treaty 
cattle were in control of the Department instead of the Band. 

February 4, 1885 Prime Minister Macdonald writes to Commissioner of Indian 
Affairs Dewdney stating that the “Indians had no good grounds for 
serious complaint in any respect.” He does, however, instruct that 
wild cattle be replaced with proper cattle, and orders that 
implements of inferior quality be replaced with those of good 
quality. He also instructs that Indian Agents explain to the Indians 
that all Treaty benefits had been granted, and in some instances 
exceeded. 

March – May 1885 The Métis proclaim the second Provisional Government at Batoche. 
This would lead to the breaking out of the so-called North-West 
Rebellion, which ultimately ends with the surrender of Louis Riel in 
May 1885.  

June 19, 1885 Commissioner Dewdney writes to DSGIA Vankoughnet in response 
to a request for information on the situation in the Battleford area. 
Dewdney states his position that annuities should be withheld from 
those bands that participated in any way in the rebellion. He also 
recommends breaking up some reserves.  

June 30, 1885 Farming Instructor George Chaffee notes that the Ahtahkakoop 
Band’s crop, which was only 1/10th the size of the crop in 1884, was 
largely ruined due to the Band’s absence in the forest.  

July 3, 1885 General Middleton signs a “Memo Relative to Indians who may 
Surrender at Pitt”, directing his men that all guns, ammunition, 
horses, cattle, carts wagons, harnesses, and treaty medals are to be 
confiscated. Guns are to be branded and returned to owners with 
the understanding the guns were now the Queen’s property and 
could be confiscated at any time. Further, the Indians are to be 
warned that “any found in possession of a rifle or revolver will be 
liable to be shot on sight.”  

 Deputy Superintendent of Indian Affairs Vankoughnet writes 
Commissioner of Indian Affairs Dewdney and instructs him to 
collect evidence against Indians believed to have been guilty of the 
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massacres at Frog Lake and elsewhere, as well as of burglaries, 
robberies, etc. 

July 13, 1885 Assistant Commissioner of Indian Affairs Reed sends a draft of a 
“Memorandum for the Honourable the Indian Commissioner 
Relative to the Future Management of Indians”, which contains 18 
recommendations and becomes the Department’s working 
document on policy in the post-1885 era. The following 
recommendations are relevant: 

- Severe treatment of “rebellious Indians” by, for example, 
convicting Indians of crimes such as instigating and citing to 
treason, felony, arson, larceny and murder; 

- Abolishing the tribal system, for example, “in all cases in which 
the treaty has been broken by rebel tribes; by doing away with 
chiefs and councillors, depriving them of medals and other 
appurtenances of their offices;” 

- withholding annuities from so called “rebel” bands; 

- disarming rebels, except those in the north who were to have 
their guns branded, and loaned back to them; 

- containing Indians to their reserves unless they had a pass 
signed by an official (Macdonald endorsed what came to be 
known as the “pass system” and recommended it be introduced 
more broadly to also apply to all “loyal bands,” which included 
the Ahtahkakoop Band); 

- strict adherence to the work for rations policy; and 

- confiscating the horses of “rebel” Indians to be sold and the 
proceeds used to buy cattle or other necessities. 

An accompanying list of 28 bands are used in association with the 
Memorandum, and each band was labeled as “loyal” or “disloyal”. 
The Ahtahkakoop Band is recognized as loyal. 

August 1, 1885 Commissioner of Indian Affairs Dewdney submits Assistant 
Commissioner of Indian Affairs Reed’s recommendations regarding 
the “Future Management of the Indians” with marginal 
annotations. The document now contains 15 recommendations to 
Deputy Superintendent of Indian Affairs Vankoughnet. 

August 16, 1885 Before receiving approval for his plans, Assistant Commissioner of 
Indian Affairs Reed writes to Commissioner of Indian Affairs 
Dewdney stating that he had adopted the system of keeping Indians 
on their reserves, and only allowing them to leave with a pass signed 
by the Indian Agent. Reed acknowledges that this measure was 
“hardly supportable by any legal enactment.” 
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August 17, 1885 Deputy Superintendent of Indian Affairs Vankoughnet provides a 
briefing document to Prime Minister Macdonald based on Assistant 
Commissioner of Indian Affairs Reed’s memo with Commissioner 
Dewdney’s comments, expanded in certain places. Macdonald 
makes marginal annotations demonstrating his approval. 

August 1885 The Pass System is implemented in the North-West. Indians cannot 
leave their respective reserves without a pass signed by their Indian 
Agent and a letter of recommendation from their farming 
instructor. 

October 28, 1885 Deputy Superintendent of Indian Affairs Vankoughnet gives 
instructions to Commissioner of Indian Affairs Dewdney to 
formally implement Reed’s Memorandum.  

1886 A cattle on loan program named the Birtle System is introduced, 
predicated on the belief that Indian cattle were being neglected 
because they were common property. The program attempted to 
promote individualism and discourage the Indians from collectively 
farming. The program engendered confusion stemming from the 
contradiction in promoting a sense of individual ownership while 
not allowing an Indian to dispose of any cattle without the consent 
of the agent. The program soon failed.  

April 1886 Liberal Member of Parliament Malcolm Cameron condemns the 
Department for their treatment towards Indians, condemning the 
Department’s policy of starvation and widespread fraud in 
reporting the distribution of implements. He cites numerous 
instances from the Department’s Annual Reports that noted bands 
were anxious to receive the cattle and implements promised to them 
under Treaty. Cameron also criticizes the Department’s work-for-
rations policy, noting its cruelty, and accuses the Department of 
committing fraud after examining their records of treaty 
expenditures. 

1888 Assistant Commissioner Reed is appointed Commissioner 
following the election of Commissioner Dewdney as a Member of 
Parliament where he took on the dual portfolios of Minister of the 
Interior and Superintendent General of Indian Affairs. 

October 27, 1888 Commissioner of Indian Affairs Reed reports that the Battleford 
Indians are showing signs of “individualism, and taking up 
separated farms.” In this context he proposes a severalty policy 
whereby reserves be divided up and parceled into separate farms. 

November 12, 1888 Deputy Superintendent Vankoughnet agrees with Reed’s severalty 
proposal, and recommends that where the Indians are s0 disposed, 
that they be permitted to take up separate holdings, and that the 
reserves should be subdivided by survey. 
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November 19, 1889 Commissioner Reed writes a letter to an unnamed Indian Agent 
setting out the reasoning behind subdividing reserves. He points 
out that the subdivision of reserves was only meant to cover 
portions of a reserve reasonably expected to be required for 
settlement within the next few years. 

December 31, 1889 In his Annual Report, Commissioner Reed reports that his severalty 
system had met strong opposition from the Indians. Reed posits 
that this opposition was due to “men of influence” in the bands who 
had “acquired possession of more land than they think they would 
retain were a fair distribution of the land in the reserve to be made.” 
According to Reed, the bands argue that the government would 
deprive them of the residue of their lands, which would also become 
subject to taxation. In the same report, Reed bemoans the Indian 
propensity to “emulate” white farmers and use cost saving 
machinery as he felt there were enough Indian farmers to provide 
manual labour (a central tenant of the Peasant Farming Policy). 

December 31, 1891 Writing on the Indians’ transition to agriculture, Commissioner 
Reed’s Annual Report states that “the mainstay of the great majority 
of Indians must be farming” and argues it is crucial that the Indians 
be taught self-sufficiency. By suggesting that each Indian be 
confined to farming a single acre, Reed promotes subsistence-only 
farming. Reed again champions the Peasant Farming Policy by 
suggesting the Indians must engage in manual labour with 
primitive tools and implements. 

1896 Chief Ahtahkakoop dies and is replaced by Chief Kameoostotin.  

 The Reports for this year indicate that the Ahtahkakoop Band had 
implements and tools supplied both by the Department and by 
individual Band members. They were recorded as being “much 
more successful in raising grain than any other of the bands.”  

9. The documentary evidence is conclusive that while the Ahtahkakoop Band did 
begin to farm and saw some initially favourable results, they also faced severe 
struggle and hardship from the lack of tools, implements, and livestock that should 
have been provided under Treaty 6, and due to the implementation of the Crown’s 
punitive agricultural policies. Further, while there is documentary evidence that 
the Band utilized some agricultural implements and tools, the historical  record is 
clear many of these items were not provided under Treaty 6, but were rather 
bought by individual Indians, loaned, shared between reserves or agencies, or 
otherwise acquired outside of the Crown’s Treaty obligations.  
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PART III – ISSUES 

10. The following analysis supports the conclusion that the Crown failed to fulfill the treaty 
benefits promised under the terms of Treaty 6, which resulted in a breach of the Crown’s 
Treaty and fiduciary obligations to the First Nation, and a failure to uphold the honour of 
the Crown. 

11. This submission focuses on the following five issues: 

ISSUE 1: WHAT IS THE NATURE AND SCOPE OF THE TREATY BENEFITS PROMISE? 

ISSUE 2: DID THE CROWN BREACH ITS TREATY 6 OBLIGATIONS VIS-Á-VIS THE 
TREATY BENEFITS PROMISES? 

ISSUE 3: WHAT ARE THE CROWN’S FIDUCIARY OBLIGATIONS TO THE FIRST NATION 
VIS-Á-VIS TREATY BENEFITS? 

ISSUE 4: DID THE CROWN BREACH ITS FIDUCIARY DUTY TO PROVIDE TREATY 
BENEFITS TO THE FIRST NATION? 

ISSUE 5: WAS THE CROWN’S CONDUCT COMMENSURATE WITH UPHOLDING ITS 
HONOURABLE DUTIES? 

12. On the basis of the following submissions, the First Nation submits that the Crown 
breached its treaty obligations, fiduciary duty, and honourable obligations to the First 
Nation by failing to fulfill the treaty benefits promised pursuant to Treaty 6. 
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PART IV – LEGAL ANALYSIS 

ISSUE 1: NATURE AND SCOPE OF THE TREATY BENEFITS PROMISE  
13. The legal basis for this Claim turns, in part, on the proper interpretation of the clauses in 

Treaty 6 setting out a promise by the Crown to provide treaty benefits to the Ahtahkakoop 
Band.  

14. In Simon v The Queen, the Supreme Court of Canada held that what constitutes a valid 
treaty is the intention to create legal relations, the presence of mutually binding 
obligations, and a certain measure of solemnity. The Supreme Court stated that “[a]n 
Indian treaty is unique; it is an agreement sui generis which is neither created nor 
terminated according to the rules of international law.” 2 

15. As stated by Cory J in Badger, regarding the sanctity of the rights enshrined in treaties: 

…it must be remembered that the treaty represents an exchange of solemn promises 
between the Crown and the various Indian nations. It is an agreement whose nature is 
sacred. See R v. Sioui, [1900] 1 S.C.R. 1025, at p. 1063; Simon v. The Queen, [1985] 2 S.C.R. 
387, at p. 401. 3 

16. Indeed, Treaty 6 is sacred agreement which is the foundation of the relationship between 
the Crown and the Ahtahkakoop Cree Nation. Thus, the correct interpretation of the terms 
of Treaty 6 and the common intention of the parties to it foundational to this claim. 

Principles of Treaty Interpretation 

17. Given the unique and sui generis nature of Indian treaties, the Courts have developed 
interpretive principles to assist in determining the legal effect of a treaty and the nature of 
the rights which flow from these sacred pacts. In determining the legal effect of a treaty, 
the Supreme Court has held that “Indian treaties should be given a fair, large and liberal 
construction in favour of the Indians” and cautioned against a strict application of legal 
principles developed to interpret contracts or international treaties. 4 

18. The Supreme Court of Canada decision of Badger held that a fair, large and liberal 
interpretation of treaties is required, stating that: 

…any ambiguities or doubtful expressions in the wording of the treaty or document must 
be resolved in favour of the Indians. A corollary to this principle is that any limitations 
which restrict the rights of Indians under treaties must be narrowly construed. See 
Nowegijick v. The Queen, [1983] 1 S.C.R. 29, at p. 36; Simon, supra, at p. 402; Sioui, supra, 
at p. 1035; and Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85, at pp. 142-43…5 

                                                        
2  R v Simon, [1985] 2 SCR 387, 1985 CarswellNS 226F at paras 24-30 [Simon]. 
3  R v Badger, [1996] 1 SCR 771, 1996 CarswellAlta 587 at para 41 [Badger] [emphasis added]. See Also: R v 
Sundown, [1999] 1 SCR 393, 1999 CarswellSask 94 at para 24 [Sundown]. 
4  Simon at paras 24-30. 
5  Badger at para 41 [emphasis added]. See also: Sundown at para 24.  
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19. The underlying rationale for special rules of interpretation and evidence in relation to 
Indian treaties finds its justification in the unique historical circumstances in which these 
treaties were negotiated between Indigenous peoples and the Crown: 

…When considering a treaty, a court must take into account the context in which the 
treaties were negotiated, concluded and committed to writing. The treaties, as written 
documents recorded an agreement that had already been reached orally and they did not 
always record the full extent of the oral agreement…The treaties were drafted in English by 
the representatives of the Canadian government who, it should be assumed were familiar 
with common law doctrines. Yet, the treaties were not translated in written form into the 
languages (here Cree and Dene) of the various Indian nations who were signatories. Even 
if they had been, it is unlikely that the Indians, who had a history of communicating only 
orally, would have understood them any differently. As a result, it is well settled that the 
words in the treaty must not be interpreted in their strict technical sense nor subjected to 
rigid rules of construction. Rather, they must be interpreted in the sense that they would 
naturally have been understood by the Indians at the time of the signing. This applies, as 
well, to those words in the treaty which impose a limitation on the right which has been 
granted. 6 

20. When interpreting the treaties and the rights that flow therefrom, the common intention 
of the parties is the focus of the analysis. Although there are some cases where the plain 
and ordinary meaning of a clause in an Indian treaty may reflect the true understanding 
and intention of the parties, however, where the interpretation of a treaty provision is 
ambiguous or in dispute, the trier of fact must give due consideration and weight to 
evidence of the broader historical context in which the treaty was signed. In Marshall v. 
Canada, Binnie J, writing for the majority of the Supreme Court of Canada, rejected the 
parol evidence rule and the “narrow approach” to treaty interpretation for three important 
reasons:  

Firstly, even in a modern commercial context, extrinsic evidence is available to show that 
a written document does not include all the terms of an agreement. Rules of interpretation 
in contract law are in general more strict than those applicable to treaties, yet Professor 
Waddams states in The Law of Contracts (3rd ed. 1993), at para 316: 

The parol evidence rule does not purport to exclude evidence designed to show 
whether or not the agreement has been “reduced to writing”, or whether it was, or 
was not, the intention of the parties that it should be the exclusive record of their 
agreement. Proof of this question is a pre-condition to the operation of the rule, 
and all relevant evidence is admissible on it. This is the view taken by Corbin and 
other writers, and followed in a Second Restatement. 

See also International Casualty Co. v Thomson (1913), 48 S.C.R. 167, per Idington J., at p. 
191, and G.H. Treitel, The Law of Contract (9th ed. 1995), at p. 177. For an example of a 
treaty only partly reduced to writing, see R. v. Taylor and Williams (1981), 62 C.C.C. (2d) 
227 (Ont. C.A.) (leave to appeal dismissed, [1981] 2 S.C.R. xi). 

Secondly, even in the context of a treaty document that purports to contain all of the terms, 
this Court has made clear in recent cases that extrinsic evidence of the historical and 
cultural context of a treaty may be received even absent any ambiguity on the face of the 

                                                        
6  Badger at para 52 [emphasis added and citations omitted]. 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 17   

treaty. MacKinnon A.C.J.O. laid down the principle in Taylor and Williams, supra, at p. 
236: 

…If there is evidence by conduct or otherwise as to how the parties understood the 
terms of the treaty, then such understanding and practice is of assistance in giving 
content to the term or terms. 

The proposition is cited with approval in Delgamuukw v. British Columbia, [1997] 3 S.C.R. 
1010, at para 87, and R v. Sioui, [1990] 1 S.C.R. 1025, at p. 1045. 

Thirdly, where a treaty was concluded verbally and afterwards written up by 
representatives of the Crown, it would be unconscionable for the Crown to ignore the oral 
terms while relying on the written terms, per Dickson J. (as he then was) in Guerin v. The 
Queen. [1984] 2 S.C.R. 335. Dickson J. stated for the majority, at p. 388: 

Nonetheless, the Crown, in my view, was not empowered by the surrender 
documents to ignore the oral terms which the Band understood would be 
embodied in the lease. The oral representations form the backdrop against which 
the Crown’s conduct in discharging its fiduciary obligations must be measured. 
They inform and confine the field of discretion within which the Crown was free to 
act. After the Crown’s agents had induced the Band to surrender its land on the 
understanding that the land would be leased on certain terms, it would be 
unconscionable to permit the Crown simply to ignore those terms. 

… 

“Generous” rules of interpretation should not be confused with a vague sense of after-the-
fact largess. The special rules are dictated by the special difficulties of ascertaining what in 
fact was agreed to. The Indian parties did not, for all practical purposes, have the 
opportunity to create their own written record of the negotiations. Certain assumptions are 
therefore made about the Crown’s approach to treaty making (honourable) which the Court 
acts upon in its approach to treaty interpretation (flexible) as to the existence of a treaty 
(Sioui, supra, at p. 1049), the completeness of any written record (the use, e.g., of context 
and implied terms to make honourable sense of the treaty arrangement: Simon v. The 
Queen, [1985] 2 S.C.R. 387, and R v. Sundown, [1999] 1 S.C.R. 393), and the interpretation 
of treaty terms once found to exist (Badger). The bottom line is the Court’s obligation is to 
“choose from among the various possible interpretations of the common intention [at the 
time the treaty was made] the one which best reconciles” the Mi’kmaq interests and those 
of the British Crown (emphasis added) (Sioui, per Lamer J., at p. 1069).7 

21. The principles relating to the interpretation of treaties and the rights that flow therefrom 
are well summarized in the more recent Supreme Court of Canada decision in Quebec (AG) 
v Moses: 

This Court has stated many times that Aboriginal treaties are to be interpreted broadly, 
flexibly and generously (R. v. Badger, [1996] 1 S.C.R. 771 (S.C.C.), at paras 76-78; R. v. 
Sundown, [1999] 1 S.C.R. 393 (S.C.C.), at para. 24; Sioui, at p. 1043; Simon, at p. 404. See 
also Sullivan, at p. 513). In Marshall, McLachlin J. (as she then was), dissenting but not on 
this point, provided what is now the most frequently-cited summary of the relevant 
interpretive principles, as they have been developed by this Court (at para. 78): 

                                                        
7  R v Marshall, [1999] 3 SCR 456, 1999 CarswellNS 262 at paras 10-12, 14 [Marshall] [emphasis added by 
Binnie J.]. 
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This Court has set out the principles governing treaty interpretation on many occasions. 
They include the following. 

1. Aboriginal treaties constitute a unique type of agreement and attract special 
principles of interpretation: R. v. Sundown, [1999] 1 S.C.R. 393, at para. 24; R. v. 
Badger, [1996] 1 S.C.R. 771, at para 78; R. v. Sioui, [1990] 1 S.C.R. 1025, at p. 1043; 
Simon v. The Queen, [1985] 2 S.C.R. 387, at p. 404. See also: J. [Sákéj] Youngblood 
Henderson, “Interpreting Sui Generis Treaties” (1997), 36 Alta. L. Rev. 46; L.I. 
Rotman, “Defining Parameters: Aboriginal Rights, Treaty Rights, and the Sparrow 
Justificatory Test” (1997), 36 Alta. L. Rev. 149. 

2. Treaties should be liberally construed and ambiguities or doubtful expressions 
should be resolved in favour of the aboriginal signatories: Simon, supra, at p. 402; 
Sioui, supra, at p. 1035; Badger, supra, at para. 52. 

3. The goal of treaty interpretation is to choose from among the various possible 
interpretations of common intention the one which best reconciles the interests of 
both parties at the time the treaty was signed: Sioui, supra, at pp. 1068-69. 

4. In searching for the common intention of the parties, the integrity and honour 
of the Crown is presumed: Badger, supra, at para 41. 

5. In determining the signatories’ respective understanding and intentions, the 
court must be sensitive to the unique cultural and linguistic differences between 
the parties: Badger, supra, at paras. 52-54; R. v. Horseman, [1990] 1 S.C.R. 901, 
at p. 907. 

6. The words of the treaty must be given the sense which they would naturally have 
held for the parties at the time: Badger, supra, at paras. 53 et seq.,; Nowegijick v. 
The Queen, [1983] 1 S.C.R. 29, at p. 36. 

7. A technical or contractual interpretation of treaty wording should be avoided: 
Badger, supra, Horseman, supra; Nowegijick, supra. 

8. While construing the language generously, courts cannot alter the terms of the 
treaty by exceeding what “is possible on the language” or realistic: Badger, supra, 
at para. 76; Sioui, supra, at p. 1069; Horseman, supra, at p. 1069; Horseman, 
supra, at p. 908. 

9. Treaty rights of aboriginal peoples must not be interpreted in a static or rigid 
way. They are not frozen at the date of signature. The interpreting court must 
update treaty rights to provide for their modern exercise. This involves 
determining what modern practices are reasonably incidental to the core treaty 
right in its modern context: Sundown, supra, at para. 32; Simon, supra, at p. 402. 

The rationale behind this interpretive approach is that the negotiation of historical treaties 
was marked by “significant differences” in the signatories languages, concepts, cultures and 
world views. This meant that the Crown and the Aboriginal signatories had fundamentally 
different understandings of the exact nature of their agreements (L.I. Rotman, “Taking Aim 
at the Canons of Treaty Interpretation in Canadian Aboriginal Rights Jurisprudence” 
(1997), 46 U.N.B. L.J. 11, at p. 20). Because of these contextual factors, Aboriginal treaties 
are to be interpreted in light of the contexts in which they were signed, and that 
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interpretation must be both liberal and dynamic so as to avoid the freezing of rights, while 
any ambiguity is to be resolved in favour of the Aboriginal signatories.8 

22. In addition to the principles set out in Quebec (AG) v Moses, the Supreme Court 
jurisprudence is also  clear that the honour of the Crown is presumed and must be 
maintained in the treaty interpretation process: 

Second, the honour of the Crown is always at stake in its dealing with Indian people. 
Interpretations of treaties and statutory provisions which have an impact upon treaty or 
aboriginal rights must be approached in a manner which maintains the integrity of the 
Crown. It is always assumed that the Crown intends to fulfill its promises.9 

23. More recently, the Supreme Court of Canada has addressed honour of the Crown in the 
context of whether Canada acted in accordance with the 1870 Manitoba Act in providing 
land grants to the Métis. The honour of the Crown was framed in terms of the conduct 
expected of Crown officials: 

The appellants argue that Canada breached a duty owed to the Métis based on the honour 
of the Crown. The phrase “honour of the Crown” refers to the principle that servants of the 
Crown must conduct themselves with honour when acting on behalf of the sovereign.  

The honour of the Crown arises “from the Crown’s assertion of sovereignty over an 
Aboriginal people and de facto control of land and resources that were formerly in the 
control of that people”: Haida Nation, at para. 32. In Aboriginal law, the honour of the 
Crown goes back to the Royal Proclamation of 1763, which made reference to “the several 
Nations or Tribes of Indians, with whom We are connected, and who live under our 
Protection”: see Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53 (CanLII), 
2010 SCC 53, [2010] 3 S.C.R. 103, at para. 42. This “Protection”, though, did not arise from 
a paternalistic desire to protect the Aboriginal peoples; rather, it was a recognition of their 
strength. Nor is the honour of the Crown a paternalistic concept. …10 

24. In the context of treaty interpretation, then, honour of the Crown is invoked in the 
following circumstances: 

The honour of the Crown “is not a mere incantation, but rather a core precept that finds its 
application in concrete practices” and gives rise to different duties in different 
circumstances”: Haida Nation, at paras. 16 and 18. It is not a cause of action itself; rather, 
it speaks to how obligations that attract it must be fulfilled… 

… 

 (3) The honour of the Crown governs treaty-making and implementation: Province of 
Ontario v. Dominion of Canada, (1895), 25 S.C.R. 434, at p. 512, per Gwynne J., dissenting; 
Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69 
(CanLII), 2005 SCC 69, [2005] 3 S.C.R. 388, at para. 51, leading to requirements such as 
honourable negotiation and the avoidance of the appearance of sharp dealing (Badger, at 
para. 41); and 

                                                        
8  Quebec (AG) v Moses, 2010 SCC 17, 2010 CarswellQue 4341 at para 107. 
9  Badger at para 41. 
10  Manitoba Métis Federation Inc. v. Canada (AG), 2013 SCC 14, 2013 CarswellMan 61 at paragraphs 65-66, 
McLachlin CJC [Manitoba Métis]. 

http://www.canlii.org/en/ca/scc/doc/2010/2010scc53/2010scc53.html
http://www.canlii.org/en/ca/scc/doc/2005/2005scc69/2005scc69.html
http://www.canlii.org/en/ca/scc/doc/2005/2005scc69/2005scc69.html
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(4) The honour of the Crown requires the Crown to act in a way that accomplishes the 
intended purposes of treaty and statutory grants to Aboriginal peoples: R. v. Marshall, 
1999 CanLII 665 (SCC), [1999] 3 S.C.R. 456, at para. 43, referring to The Case of The 
Churchwardens of St. Saviour in Southwark (1613), 10 Co. Rep. 66b, 77 E.R. 1025, and 
Roger Earl of Rutland’s Case (1608), 8 Co. Rep. 55a, 77 E.R. 555; Mikisew Cree First 
Nation, at para. 51; Badger, at para. 47. 

Thus, the duty that flows from the honour of the Crown varies with the situation in which 
it is engaged. What constitutes honourable conduct will vary with the circumstances.11 

25. In sum, treaties must be given a fair, large and liberal interpretation, and strict 
construction of treaty language must be avoided. Treaties should be interpreted to 
determine the intention of the parties at the time of the treaty, which begins with an 
analysis of the written text and the broader historical context. Finally, any exercise of 
treaty interpretation requires that the honour of the Crown is maintained. 

The Written Text of Treaty 6 

26. In Treaty 6, the Crown promised:  

…to lay aside reserves for farming lands, due respect being had to the lands at present 
cultivated by the said Indians, and other reserves for the benefits of the said Indians, to be 
administered and dealt with for them by Her Majesty’s Government of the Dominion of 
Canada; provided, all such reserves shall not exceed in all one square mile for each family 
of five, or in that proportion for larger or smaller families, in manner following, that is to 
say: that the Chief Superintendent of Indian Affairs shall depute and send a suitable person 
to determine and set apart the reserves for each band, after consulting with the Indians 
thereof as to the locality which may be found to be most suitable for them. 

… with a view to show the satisfaction of Her Majesty with the behaviour and good conduct 
of Her Indians, She hereby, through Her Commissioners, makes them a present of twelve 
dollars for each man, woman and child belonging to the Bands here represented, in 
extinguishment of all claims heretofore preferred. 

… 

It is further agreed between Her Majesty and the said Indians, that the sum of $1,500.00 
per annum shall be yearly and every year expended by Her Majesty in the purchase of 
ammunition and twine for nets, for the use of the said Indians, in manner following, that 
is to say: in the reasonable discretion, as regards the distribution thereof among the Indians 
inhabiting the several reserves, or otherwise, included herein, of Her Majesty’s Indian 
Agent having the supervision of this treaty. 

… 

…that the following articles shall be supplied to any Band of the said Indians who are now 
cultivating the soil, or who shall hereafter commence to cultivate the land, that is to say: 
Four hoes for every family actually cultivating; also, two spades per family as aforesaid; one 
plough for every three families, as aforesaid; one harrow for every three families, as 
aforesaid; two scythes and one whetstone, and two hay forks and two reaping hooks, for 
every family as aforesaid, and also two axes; and also one cross-cut saw, one hand-saw, one 
pit-saw, the necessary files, one grindstone and one auger for each Band; and also for each 

                                                        
11  Manitoba Métis at paras 73-75, McLachlin CJC. 

http://www.canlii.org/en/ca/scc/doc/1999/1999canlii665/1999canlii665.html
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Chief for the use of his Band, one chest of ordinary carpenter’s tools; also, for each Band, 
enough of wheat, barley, potatoes and oats to plant the land actually broken up for 
cultivation by such Band; also for each Band four oxen, one bull and six cows; also, one 
boar and two sows, and one handmill when any Band shall raise sufficient grain therefor. 
All the aforesaid articles to be given once for all for the encouragement of the practice of 
agriculture among the Indians. 

…and each such Chief and subordinate officer, as aforesaid, shall also receive once every 
three years, a suitable suit of clothing, and each Chief shall receive, in recognition of the 
closing of the treaty, a suitable flag and medal, and also as soon as convenient, one horse, 
harness and wagon. 

That in the event hereafter of the Indians comprised within this treaty being overtaken by 
any pestilence, or by a general famine, the Queen, on being satisfied and certified thereof 
by Her Indian Agent or Agents, will grant to the Indians assistance of such character and 
to such extent as Her Chief Superintendent of Indian Affairs shall deem necessary and 
sufficient to relieve the Indians from the calamity that shall have befallen them. 

That during the next three years, after two or more of the reserves hereby agreed to be set 
apart to the Indians shall have been agreed upon and surveyed, there shall be granted to 
the Indians included under the Chiefs adhering to the treaty at Carlton, each spring, the 
sum of one thousand dollars, to be expended for them by Her Majesty’s Indian Agents, in 
the purchase of provisions for the use of such of the Band as are actually settled on the 
reserves and are engaged in cultivating the soil, to assist them in such cultivation… 

…That with regard to the Indians included under the Chiefs adhering to the treaty at Fort 
Pitt, and to those under Chiefs within the treaty limits who may hereafter give their 
adhesion thereto (exclusively, however, of the Indians of the Carlton region), there shall, 
during three years, after two or more reserves shall have been agreed upon and surveyed 
be distributed each spring among the Bands cultivating the soil on such reserves, by Her 
Majesty’s Chief Indian Agent of this treaty, in his discretion, a sum not exceeding one 
thousand dollars, in the purchase of provisions for the use of such members of the Band as 
are actually settled on the reserves and engaged in the cultivation of the soil, to assist and 
encourage them in such cultivation. 

That in lieu of waggons, if they desire it and declare their option to that effect, there shall 
be given to each of the Chiefs adhering hereto at Fort Pitt or elsewhere hereafter 
(exclusively of those in the Carlton district), in recognition of this treaty, as soon as the 
same can be conveniently transported, two carts with iron bushings.12 

27. The above provisions can be summarized as follows: 

• An initial present of $12 per person; 

• $1500 annual payment for ammunition and twine for nets; 

• articles to the band for the encouragement of agriculture: hoes, spades, ploughs, 
harrows, scythes, whetstones, hay forks, reaping hooks, axes, cross-cut saw, hand-
saw, pit-saw, necessary files, a grindstone and auger, a chest of ordinary 

                                                        
12  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), 352-354. [SUPP-00015]. 
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carpenter’s tools, wheat, barley, potatoes and oats, oxen, bull and cows, boar and 
sows, and a handmill; 

• suits of clothing every three years for the chief and subordinate officers, and a flag 
and medal, and a horse, harness and wagon, or in lieu thereof a cart with iron 
bushings for the Chiefs adhering at Fort Pitt or elsewhere after; and 

• $1500 annual payments for three years for the purchase of provisions to assist with 
cultivation. 

28. On its face, then, the text of Treaty 6 provides that assistance was to be provided for all 
signatory bands, in the nature of tools, implements, and livestock, once each band had 
commenced to cultivate the land.  

Extrinsic Evidence and the Historical Context to Treaty 

29. As noted above, the principles of treaty interpretation also require due consideration of 
any relevant extrinsic evidence regarding the intentions of the parties to Treaty 6 vis-à-vis 
the Crown’s promise to provide treaty benefits. 

30. The Supreme Court of Canada in Sioui stated that the following five factors enumerated 
in Taylor and Williams are useful in to the analysis of the contextual background and 
ascertaining the intention of the parties: 

(a) continuous exercise of a right in the past and present; 

(b) the reasons why the Crown made the commitment; 

(c) the situation prevailing at the time the document was signed; 

(d) evidence of relations of mutual respect and esteem between the negotiators, and 

(e) the subsequent conduct of the parties.13 

31. The following sections assess the relevant extrinsic evidence through the lens of each of 
the Taylor and Williams factors to assist in interpreting Treaty 6 generally and the treaty 
benefits provisions in particular. 

(a) Continuous exercise of a right in the past and present 

32. The first of the Taylor and Williams factors is not germane to this case since the right to 
treaty benefits is one that arises solely out of the treaty negotiations itself and is not a right 
(such as the right to hunt, fish and trap) that was exercised prior to the treaty. 

(b) Reasons why the Crown made a commitment 

33. The First Nation submits that in order to assess the true nature and understanding of the 
parties to Treaty 6 with regard to the treaty benefits provisions, it is instructive to examine 
the reasons why the Crown adopted the practice of providing treaty benefits to Indian 

                                                        
13  R v Sioui, [1990] 1 SCR 1025, 1990 CarswellQue 103F at para 46. 
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tribes in earlier treaties, how the practice evolved over time, and what purposes were 
served by such practices and policies.  

(i) PRE-CONFEDERATION TREATIES IN CANADA  

34. Following the conclusion of the Seven Years’ War, Imperial authorities were confronted 
with the problem of maintaining peaceful relations with the Indians of North America. 
Historian Francis Paul Prucha states that “British officials knew that justice in the 
treatment of the Indians was required and that justice demanded strong measures to 
restrain, if not prevent encroachment on Indian lands.” 14 The Royal Proclamation of 1763 
provided a framework for the Crown’s Relationship with First Nations, and set out a 
process for the future acquisition of Indian lands: 

And whereas great Frauds and Abuses have been committed in purchasing Lands of the 
Indians, to the great Prejudice of our Interests, and to the Dissatisfaction of the said 
Indians: In order, therefore to prevent such Irregularities for the future, and to the end that 
the Indians may be convinced of our Justice and determined Resolution to remove all 
reasonable Cause of Discontent, We do, with the Advice of our Privy Council strictly enjoin 
and require, that no private Person do presume to make any purchase from the said Indians 
of any Lands reserved to the said Indians, within those parts of our Colonies where, We 
have thought proper to allow Settlement: but that, if at any Time any of the Said Indians 
should be inclined to dispose of the said Lands, the same shall be Purchased only for Us, in 
our Name, at some public Meeting or Assembly of the said Indians, to be held for that 
Purpose by the Governor or Commander in Chief of our Colony respectively within which 
they shall lie: and in case they shall lie within the limits of any Proprietary Government, 
they shall be purchased only for the Use and in the name of such Proprietaries, conformable 
to such Directions and Instructions as We or they shall think proper to give for that 
Purpose.15 

35. The process set out in the Royal Proclamation would ultimately become the framework 
for the negotiation of Indian treaties in Canada. As stated by historian John Tobias: 

Adherence to the principles of the Royal Proclamation of 1763 remained the basis of 
Britain’s Indian policy for more than half a century and explains the success of the British 
in maintaining the Indians as allies in Britain’s wars in North America during that period. 
Even when Britain lost much of its North American territory after 1781, and its Indian allies 
lost their traditional lands as a result of their British alliance, the Crown purchased land 
from Indians living within British territory and gave it to their allies who moved north to 
remain under British protection. The British continued to purchase Indian title to any lands 
needed for European settlement and economic exploitation as the population of their 
North American colony expanded. […] Such practices became the basis for later Canadian 
treaties with Indians living in the territories purchased from the Hudson’s Bay Company.16 

                                                        
14  Francis Paul Prucha, The Great Father: The United States Government and the American Indians, Volume 1 
(Lincoln: University of Nebraska Press, 1984), 23. See Appendix No. 2. [SUPP-00028]. 
15  Royal Proclamation, 17 October 1763, as quoted in Arthur J. Ray, Jim Miller, and Frank J. Tough, Bounty and 
Benevolence:  A History of Saskatchewan Treaties, (Montreal:  McGill Queen's University Press, 2000) 34. [SUPP-
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36. In Chippewas of Kettle and Stony Point v Canada (Attorney General), the Ontario Court 
of Appeal stated that the Royal Proclamation recognized Aboriginal land rights and set 
out a process for the voluntary surrender of such rights to the Crown to prevent Aboriginal 
people from being exploited.17 The Royal Proclamation firmly entrenched the process of 
treaty-making as the preferred means of extinguishing Aboriginal title to the land. The 
Royal Proclamation did not, however, contain any provisions for agricultural assistance 
as part of the consideration for land cession. 

37. The nineteenth century saw significant changes to the relationship between the Indians 
and the colonists, which influenced the treaty process: 

Between the 1790s and the 1830s Indian-white relations in the eastern third of the 
continent changed profoundly. In both the Maritime and central regions, peace was 
followed by substantial immigration, first of Loyalists and later of British settlers. The bulk 
of this influx deposited itself in Nova Scotia and the region west of the Ottawa River, 
although some migrants entered Quebec and marginally affected relations there. As 
important as the influx of settlers destined to clear the forest and establish farms were two 
other factors: the end of the Montreal-based fur trade and the normalization of relations 
between the new republic in the south and Great Britain. The amalgamation of Montreal’s 
North West Company with the Hudson’s Bay Company in 1821 stopped fur-trade 
operations out of Montreal. At a single stroke, commercial cooperation between eastern 
Indians and the European was drastically diminished. At about the same time a smoothing 
of relations between the United States and Great Britain occurred first in the Maritime 
region and somewhat later in the central colonies of Lower Canada and Upper Canada. This 
reconciliation removed the threat from the south and diminished the military significance 
of Indians in the eyes of British planners. 

The lessening of the American menace, the presence of greatly increased numbers of Anglo-
American and British colonists, and the termination of the Montreal-based fur trade 
changed the European’s approach to the relationship with the indigenous population. The 
association was no longer one that emphasized military alliance, but one in which the 
dominant partner sought the removal of the Indian from the path of agricultural 
settlement. To both the British official and frontier farmer, the Indian became less 
desirable as a comrade-in-arms; increasingly, the Indian was an impediment to the 
objectives that the white population had in an era of peace and settlement. In short, the 
Indian in eastern British North America declined in military importance. As an early 
historian of the relationship put it, from “the point of view of the European, the Indian had 
become irrelevant.”18 

38. Between 1764 and 1836 in Upper Canada about twenty-seven land purchases were 
completed, and over the years many procedures, commonly called the treaty system, 
developed to provide for the alienation of Indian title to land, including payment for the 
land, either in cash or goods; hunting, fishing and occupancy rights over unsettled areas; 
and provision of reserve lands.19 During this time, the Colonial Department set out, and 
adopted a four-point plan for Indian civilization: 

                                                        
17  Chippewas of Kettle & Stony Point v Canada (AG), 31 OR (3d) 97, 1996 CarswellOnt 4447 at para 6. 
18  JR Miller, Skyscrapers Hide the Heavens: A History of Indian-White Relations in Canada, 3rd ed. Toronto: 
University of Toronto Press, 1989, 83-84. [SUPP-00036]. 
19  Robert J. Surtees, Treaty Research Report: The Robinson Treaties (Ottawa: Indian and Northern Affairs 
Canada, 1986), 2-3. [SUPP-00033]. 
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1. To collect the Indians in considerable numbers, and to settle them in villages with a 
due portion of land for their cultivation and support. 

2. To make provision for their religious improvement, education and instruction in 
Husbandry, as circumstances may, from time to time require. 

3. To afford them such assistance in building their houses, rations; and in procuring such 
seed and Agricultural implements, as may be necessary, commuting when practical, a 
portion of their presents for the latter. 

4. To provide active and zealous Missionaries for the Indians at the Bay of Quinte and 
Guillimburg; and to send Wesleyan Missionaries from England to counteract the 
antipathy of the established church, and other objectionable principles, which the 
Methodist Missionaries from the United States are supposed to instill into the minds 
of their Indian converts.20 

39. On October 21, 1839, an investigation was undertaken into Indian Department 
administration and operations, including the treaty practices of the Department, 
Legislative Committee No. 4 delivered its report in February 1840, and as noted by Leslie: 

[Chief Superintendent] Jarvis informed the Committee that the annuities were not paid to 
the bands in cash unless it was requested by the band’s Chief and approved by the Chief 
Superintendent. Usually the Chief Superintendent took the annuity money and purchased 
agricultural implements, cattle, seed, and other items required for farming. Jarvis noted 
this practice “…seem[ed] at first to have been unwillingly adopted, but the tribes [were] 
now convinced that it is the most beneficial to their interests”. The Indians obtained their 
supplies by applying to the local Superintendent, who in turn requested the Army 
Commissariat to ship the supplies to a local depot. Jarvis complained to the Committee 
members that the system was time-consuming and that supplies often arrived too late for 
the planting season. In their report, Committee No. 4 did not recommend any procedural 
changes; instead it was noted that the system of payment of annuities in goods was 
acceptable to the Indians and the practice promoted agriculture and self-reliance.21 

40. By the mid-nineteenth century, agricultural assistance was often provided to the Indians 
through the appropriation of annuity payments. This was part and parcel of the Indian 
Department’s Indian civilization plan, the purpose of which was partly to promote 
agricultural self-reliance by the Indian populations.  

(ii) ROBINSON TREATIES, 1850 

41. As noted by historian R.J. Surtees, the Robinson Treaties were prompted primarily by 
commercial, as opposed to settler, incursions onto Indian land. There was serious interest 

                                                        
20  John F. Leslie, Commissions of Inquiry into Indian Affairs in the Canadas, 1828-1858: Evolving a corporate 
memory for the Indian Department, Treaties and Historical Research Center, Research Branch, Corporate Policy, 
Indian Affairs and Northern Development Canada, February 1985, 24-25.  [SUPP-00029]; and John Sheridan Milloy, 
The Era of Civilization - British Policy for the Indians of Canada, 1830-1860, a Thesis submitted for the Degree of 
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21  Indian Treaty Annuities: The Historical Evolution of Government Policy, from Colonial Times to Treaty 3, 
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in Indian lands on the northern shores of Lake Huron and Lake Superior beginning in the 
late 1840s.22 

42. In June 1846, Ojibwe Chief Shingwaukonse addressed a petition to Governor-General 
Carthcart protesting the actions of miners and requesting a treaty, stating that “[t]he 
Indians elsewhere get annuity for lands sold, if ours are not fit in most places for 
cultivation they contain what is perhaps more valuable & I should desire for the sake of 
my people to derive benefit from them.”23 Another petition was forwarded in July 1847 to 
New Governor-General, Lord Elgin.24 

43. In July 1838, Ottawa instructed local Superintendent T.G. Anderson to investigate the 
claims of Chiefs Shingwaukonse and Nebenagoching, who had heard of treaties being 
made throughout Upper Canada. Anderson accepted the Indians’ claims to title and 
reported back to Ottawa. In their report on the negotiations, the Commissioners noted 
there was a “…general wish expressed by the Indians to cede their territory to the 
government,” and that at least some chiefs consented to an appropriation of a portion of 
payment for, among other requests, “instruction in agriculture and the purchase of 
farming stock and implements.”25 

44. While there is no mention of agricultural assistance in the Robinson Treaties, there is 
mention of cultivation or subsistence agriculture on the sites chosen for reserves. The lack 
of emphasis on agriculture is likely due to Robinson’s belief that the land was essentially 
“barren and sterile,” and in all probability would not be settled, except for in a few localities 
by mining companies.26 

(iii) TREATIES 1 AND 2, 1871 

45. After Confederation in 1867, the provision of treaty benefits evolved to become a central 
feature of the “numbered treaties” negotiated with the Indians in the territory stretching 
from the Lake of the Woods to the eastern slopes of the Rocky Mountains. The previous 
Robinson Treaties framed the basic approach taken by the Crown to Treaties 1 and 2.  

46. Treaty 1 was negotiated by Commissioners Simpson and Archibald in August 1871 and 
ratified in September of the same year. Treaty 2 was negotiated at Manitoba Post and 
signed on August 21, 1871 and ratified by Order in Council dated November 25, 1871. 
Treaty 1 set a precedent by agreeing to provide clothing, oxen and other agricultural 
supplies beyond what was included in the written terms of the treaty. These so-called 

                                                        
22  See for example Robert J. Surtees, Indian Land Cessions in Ontario, 1763-1862: The Evolution of a System, 
a Thesis submitted to the Faculty of Graduate Studies and Research in partial fulfilment of the requirements for the 
Degree of Doctor of Philosophy, Carleton University, November 22, 1982,  [SUPP-00025]. 
23  James Morrison, Royal Commission on Aboriginal Peoples, The Robinson Treaties of 1850: A Case Study 
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24  James Morrison, Royal Commission on Aboriginal Peoples, The Robinson Treaties of 1850: A Case Study 
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00037]. 
25  Report of Commissioners, A. Vidal and T.G. Anderson, 1849, LAC, RG10, Volume 266, pp. 163, 028-378. 
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“outside promises” were also included in Treaty 2, and described in more detail by 
Commissioner Simpson in his report dated November 3, 1871: 

…It was not until the 3rd of August, or nine days after the first meeting, that the basis of 
arrangements was arrived at, upon which is founded the treaty of that date. Then, and by 
means of mutual concessions, the following terms were agreed upon. For the cession of the 
country described in the treaty referred to, and comprising the Province of Manitoba, and 
certain country in the north-east thereof, every Indian was to receive a sum of three dollars 
a year in perpetuity, and a reserve was to be set apart for each band, of sufficient size to 
allow one hundred and sixty acres to each family of five persons, or in like proportion as 
the family might be greater or less than five. As each Indian settled down upon his share of 
the reserve, and commenced the cultivation of his land, he was to receive a plough and 
harrow. Each Chief was to receive a cow and a male and female member of the smaller 
kinds of animals bred upon a farm. There was to be bull for the general use of each reserve. 
In addition to this, each Chief was to receive a dress, a flag and a medal, as marks of 
distinction; and each Chief, with the exception of Bozaqequare, the Chief of the Portage 
band, was to receive a buggy, or light spring waggon. Two councillors and two braves of 
each band were to receive a dress, somewhat inferior to that provided for the Chiefs, and 
the braves and the councillors of the Portage band excepted, were to receive a buggy. Every 
Indian was to receive a gratuity of three dollars, which, though given as a payment for good 
behaviour, was to be understood to cover all dimensions for the past. 

On this basis the treaty was signed by myself, and the several Chiefs, on behalf of the 
themselves and their respective bands, on the 3rd of August, 1871, and on the following day 
the payment commenced.27 

47. With regard to some of the goals of Treaties 1 and 2, Simpson reported: 

The Indians of both parts have a firm belief in the honour and integrity of Her Majesty’s 
representatives, and are fully impressed with the idea that the amelioration of their present 
condition is one of the objects of Her Majesty in the making of these treaties. Although 
many years will elapse before they can be regarded as a settled population – settled in the 
sense of following agricultural pursuits – the Indians have already shown a disposition to 
provide against the vicissitudes of the chase by cultivating small patches of corn and 
potatoes. Moreover, in the Province of Manitoba, where labor is scarce, Indians give great 
assistance in gathering in the crops. At Portage la Prairie, both Chippawas and Sioux were 
largely employed in the grain field; and in other parishes I found many farmers whose 
employees were nearly all Indians.28 

48. In negotiating Treaties 1 and 2, the Crown took the position that the Indians would not be 
expected to make a drastic or sudden switch in their way of life, and immediate economic 
transition would therefore not be necessary. Instead, the Crown recommended making the 
transition to agriculture as an added measure of food security. Adams Archibald, Treaty 
Commissioner and Lieutenant Governor of Manitoba and the North-West Territories told 
the Indians: 
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the Queen, though she may think it good for you to adopt civilized habits, has no idea of 
compelling you to do so. This she leaves it your choice, and you need not live like the white 
man unless you are persuaded to do so with your own free will.29 

49. Although Treaty 1 was ratified in September 1871, the report from Simpson was not filed 
until November 3, 1871. This resulted in a discrepancy between the written treaty and the 
verbal promises made during the negotiations. As such, there were reports of claims by 
the Indians that the terms of the treaties were not being fulfilled, such as the following 
report from James McKay to Adams Archibald, Lieutenant Governor of Manitoba: 

The Indians were promised that whenever they were ready to farm the Government would 
supply them with utensils, stock and seeds. The heads of families of the Tribes, with whom 
the Treaties were made, express themselves, without exception, as anxious as soon as 
spring opens to make a commencement in farming, and have sent to me to know when they 
can be supplied with these things.30 

50. In a letter to the Deputy Superintendent of Indian Affairs, dated January 4, 1873, Schultz 
enclosed an affidavit, sworn December 30, 1872, by parties present at the treaty 
negotiations: 

That they are natives of the country and they understand both the English and the Indian 
languages. 

That they were present at the signing of the Treaty at Lower Fort Gary last year, and did all 
hear all the discussions which took place previous to the signing of said Treaty. 

That on the day when said Treaty was signed the chiefs did enumerate the articles which 
they demanded in addition to the Treaty money. 

That these articles enumerated were agricultural implements for the chiefs and headmen; 
waggons, horses, harness and suits of clothing; work oxen, bulls, cows, hogs, sheeps, 
turkeys and fowls; on each reserve, medical aid and a school and a school master; if they 
wished to take their treaty money in goods they would be supplied at Canadian prices. 

The Governor Archibald and Commissioner Simpson did both promise to the Indians that 
the things demanded should be given, but said that we will not put these things in the 
Treaty paper, but we will promise to make a separate paper which will do as well, and you 
will be sure of these things.31 

51. Indian Agent Molyneux St. John submitted a memorandum listing the outside promises 
made to the Indians on February 24, 1873, to the Deputy Superintendent of Indian Affairs. 
In the Agent’s opinion, it was in the Crown’s best interest to provide some agricultural 
assistance to the Indians: 

The full demands of the Indians cannot of course be complied with, but there is 
nevertheless a certain paradox in asking a wild Indian, who has hitherto gained his 
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livelihood by hunting and trapping, to settle down on a reservation and cultivate the land 
without, at the same time, offering him the means of making his living. As they say 
themselves: “We cannot tear down trees and build huts with our teeth, we cannot break the 
Prairie with our hands, nor reap the harvest when we have grown it with our knives.” The 
Indian can of course be dealt with on the basis of “$3 a head and continue hunting and 
fishing till you die or are civilized off west” – or he can be induced to settle on his reserve 
and add to the working portion of the population. In the former case all the promises real 
and alleged could be commuted for a sum of money down, and the Indians would gradually 
disappear here to re-appear in diminished numbers farther west; but taking the latter view 
as the more desirable one, the necessity of helping the Indian rather with what he really 
requires than with what he thinks he wants seems to me to be beyond a doubt.32 

52. To resolve the issue of demands for outside promises, the Order in Council dated April 30, 
1875, attached a memorandum listing the outside promises and stated that the 
memorandum would be considered as part of Treaty 1 and 2.33  

53. Treaties 1 and 2 did not contain a provision for ammunition and twine, instead, the 
Treaties provided for a payment of fifteen dollars per family of five in articles such as the 
Indians might require, including twine or traps.34 During treaty negotiations, the Treaty 
Commissioner explained that accepting reserves meant a large portion of land set aside to 
form a farm for each family, but that “[a] large portion of the country would remain as 
much a hunting ground as ever after the Treaty closed.”35 

54. As historians Ray, Miller and Tough set out in Bounty and Benevolence, Treaties and 1 
and 2 were grounded in providing a means by which the Indians could maintain their 
livelihoods: 

During Treaty 1 negotiations, the government’s position stressed that Indians would not 
have to make drastic changes of a sudden economic transition… 

Thus, rather than getting into legal theories of Aboriginal title, Archibald presented the 
early treaties as a way of allowing Indians to adjust to changing times: the outcome of treaty 
with the Crown would not be disruptive for Indian nations; very little would be given up, 
the Queen would be benevolent, reserves would provide security, the traditional livelihood 
would continue; Indians could continue to hunt, if they chose to do so but they would be 
given the opportunity of pursuing agriculture. In effect, Archibald, as representative of the 
Crown, gave verbal assurances, documented by the memorandum of his address, that a 
viable future livelihood was the main intent of the treaty. Apparently, Indians accepted this 
objective of the treaty process. In his official report on Treaties 1 and 2, Simpson recorded 
that the Indians “are fully impressed with the idea that the amelioration of their present 
condition is one of the objects of Her Majesty in making these treaties.” Clearly, Indian 

                                                        
32  Canada, Sessional Paper No. 23, 1873, Molyneux St. John to Secretary of State for the Provinces, 24 February 
1873, 11-15. [SUPP-00005]. Note that this letter is on page 83 of the PDF of SUPP-00005. 
33  Indian Treaties and Surrenders From 1680-1890, Printed by Brown Chamberlin, Printer to the Queen's Most 
Excellent Majesty, 1891, 286. [SUPP-00018]. 
34  Indian Treaties and Surrenders From 1680-1890, Printed by Brown Chamberlin, Printer to the Queen's Most 
Excellent Majesty, 1891, 282-285. See Appendix No. 13. [SUPP-00018]. 
35  DJ Hall, “Treaty 1 Revisited” (1984) 4:2 Can J of Native Studies, 345. [SUPP-00027]. 

 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 30   

Commissioner Simpson did not regard the treaty simply as a narrowly conceived land 
transaction.36 

55. Treaties 1 and 2 are the first instance of agricultural implements and assistance being 
promised explicitly under a treaty. 

(iv) TREATY 3, 1873 

56. As Ray, Miller and Tough discuss, the theme of securing a livelihood also underlies Treaty 
3: 

In Treaties 1, 2 and 3, some sort of understanding also existed between treaty 
commissioners and First Nations with regard to reconciling the rights and livelihood needs 
of Indians vis-à-vis incoming settlers. At Treaty 3 talks in 1873, Chief Mawedopenais 
provided a clear statement of the Indians’ future needs: “It is your charitableness that you 
spoke of yesterday – Her Majesty’s charitableness that was given you. It is our chiefs, our 
young men, our children and great grand children, and those that are to be born, that I 
represent here, and it is for them I ask for terms.” From the written records it would see 
that First Nations expected that treaties would secure their future. Similarly, Morris urged 
a future-oriented perspective during Treaty 3 talks: “I only ask you to think for yourselves, 
and your families, and for your children and children’s children.” 

Indian motivation for accepting a “surrender” of Aboriginal title can partly be understood 
as a desire, by some Indians, to secure a means to become agriculturists, to secure an 
economic alternative or adjunct to the fur trade, and also to ensure that provisions of the 
treaty would support the traditional economy. In the case of Treaty 3, annual payments in 
ammunition and twine and relief rations, as well as annuities, were a means to maintain a 
viable livelihood based on participation in a commercial hunting economy. Indians used 
the treaty negotiations to advance their own economic and social program, which sought 
to diversify their own economy.37 

57. Treaty 3 was the first of the numbered treaties to provide for treaty benefits in the written 
text of the agreement: 

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for farming 
lands, due respect being had to lands at present cultivated by the said Indians, and also to 
lay aside a reserve for the benefit of the said Indians, to be administered and dealt with 
them by Her Majesty’s Government of the Dominion of Canada in such a manner as shall 
seem best… 

… 

It is further agreed between Her Majesty and the said Indians, that the sum of fifteen 
hundred dollars per annum shall be yearly and every year expended by Her Majesty in the 
purchase of ammunition, and twine for nets for the use of the said Indians. 

It is further agreed between Her Majesty and the said Indians that the following articles 
shall be supplied to any band of the said Indians who are now actually cultivating the soil 
or so shall hereafter commence to cultivate the land, that is to say: two hoes for every family 
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actually cultivating, also one spade per family as aforesaid, one plough for every ten 
families as aforesaid, five harrows for every twenty families as aforesaid, one scythe for 
every family as aforesaid, and also one axe and one cross-cut saw, one hand-saw, one pit-
saw, the necessary files, one grind-stone, one auger for each band, and also for each Chief 
for the use of his band one chest of ordinary carpenter’s tools; also for each band enough 
of wheat, barley, potatoes and oats to plant the land actually broken up for cultivation by 
such band; also for each band one yoke of oxen, one bull and four cows; all the aforesaid 
articles to be given once for all the encouragement of the practice of agriculture among the 
Indians. 

…and each such Chief and subordinate officer as aforesaid shall also receive, once in every 
three years, a suitable suit of clothing; and each Chief shall receive, in recognition of the 
closing of the treaty, a suitable flag and medal.38 

58. A reporter from the Manitoban attended the treaty negotiations, and published a report 
on October 18, 1873. According to his report, the Chief of Lac Seul requested assistance in 
the form of implements, money and cattle. In response to these requests, the Governor 
stated: 

GOVERNOR – “…When I held out my hands to you at first, I intended to do what was just 
and right, and what I had the power to do at once, - not to go backwards and forwards, but 
at one to do what I believe is just and right to you. I was very much pleased yesterday with 
the words of the Chief of Lac Seul. I was glad to hear that he had commenced to farm and 
to raise things for himself and family, and I was glad to hear him ask me to hold out my 
hand. I think we should do everything to help you by giving you the means to grow some 
food, so that if it is a bad year for fishing and hunting you may have something for your 
children at home. If you had not asked it the Government would have done it all the same, 
although I had not said so before. I can say this, that when a band settles down and actually 
commences to farm their lands, the Government will agree to give two hoes, one spade, one 
scythe, and one axe for every family actually settled; one plough for every ten families; five 
harrows for every twenty families; and a yoke of oxen, a bull and four cows for every band; 
and enough barley, wheat and oats to plant the land they have actually broken up. This is 
to enable them to cultivate their land, and it is to be given them on their commencing to do 
so, once for all…39 

59. Morris’ speech, as recorded by the Manitoban, sets out agriculture as a means of 
supplementing the traditional fishing and hunting economy in recognition of the latter’s 
precariousness. The hunting and fishing economy was provided for in the Treaty as well, 
through the provision of ammunition and twine.  

60. Morris similarly reported on the Treaty negotiations, that the Chief of the Lac Seul Band 
came forward and stated that “they had begun to cultivate the soil and were growing 
potatoes and Indian corn, but wished other grain for seed and some agricultural 
implements and cattle…”, and that 

The Commissioners had had a conference, and agreed previously to offer a small sum for 
ammunition and twine for nets, yearly – a few agricultural implements and seeds, for any 
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band actually farming or commencing to farm, and to increase the money payment by two 
dollars per head if it should be found necessary in order to secure a treaty, maintaining 
permanent annuities at the sum fixed. The Indians on the other hand had determined on 
asking fifteen dollars, with some other demands…In reply to the Indians I told them I was 
glad that they had reconsidered their decision, and that as they had done so, being desirous 
of inducing them to practice agriculture and to have the means of getting food if their 
fishing and hunting failed, we would give them certain implements, cattle and grain, once 
for all…They asked what reserves would be given them, and were informed by Mr. 
Provencher that reserves of farming and other lands would be given them as previously 
stated, and that any land actually in cultivation by them would be respected…40 

61. According to Morris, the Indians of Treaty 3 had hired a reporter, as well as securing the 
services of Joseph M. Nolin of Poine du Chene to take notes in French of the negotiations.41 
Those notes have become known as the “Paypom Treaty”, and represent the Saulteaux 
interpretation of the obligations of the Government: 

1. The Government will give when Indians will be settled, Two hoes, one plough for every 
ten families Five harrows for every twenty families, one yoke of oxen, one bull and four 
cows for every band, one scythe and one axe for every family and enough barley and 
oats for the land broken up; this is to encourage them at the beginning of their labour, 
once and for all. 

2. Fifteen hundred dollars every year in twine and munitions. 

… 

5. The farming implements will be provided for during this winter to be given next year 
to those that are farming and to those who are anxious to imitate farmers 

6. A set of carpenters tools will also be given…42 

62. Treaty 3 is significant in that it was the first of the treaties to provide for agricultural 
assistance in its written terms. The record of the treaty negotiations indicates that the 
intent of the bands was to secure their future through an economic alternative to the fur 
trade and to supplement the traditional Indian economy. The importance of Treaty 3 as a 
precursor to the later numbered treaties is described by Morris: 

This treaty was one of great importance, as it not only tranquilized the large Indian 
population affected by it, but eventually shaped the terms of all the treaties, four, five, six 
and seven, which have since been made with the Indians of the North-West Territories – 
who speedily became apprised of the concessions which had been granted to the Ojibeway 
nation.43 

                                                        
40  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), 47-52. [SUPP-00015]. 
41  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), 48. [SUPP-00015]. 
42  Wayne E. Daugherty, Treaty Research Report: Treaty Three (Ottawa: Indian and Northern Affairs Canada, 
1986) at 108-109. [SUPP-00035]. 
43  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), 45. [emphasis added] [SUPP-00015]. 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 33   

(v) TREATY 4, 1874 

63. Treaty 4 was concluded at Fort Qu’Appelle in September of 1874. When negotiations took 
place, starvation and the food security crisis was the primary focus. Dwindling buffalo 
herds resulted in food shortages that were strongly affecting First Nations populations. 
John L. Taylor described the background to Treaty 4 in his report for Indian and Northern 
Affairs Canada, noting that the Indians of the region were disturbed by intrusions being 
made into their territory prior to a treaty being made, including intrusions by Metis and 
white settlers, the Canada-United States Boundary Commission survey party, the North-
West Mounted Police, and the surveying of the Hudson’s Bay Company reserves around 
the posts. Further, the “pressure was on the buffalo with the number of hunters increasing 
every year. The big danger was Indian starvation.”44 

64. On September 8, 1873, the North-West Council provided Lieutenant-Governor Morris 
with the mandate to negotiate the terms of Treaty 4. The Council resolved that: 

in view of the rapid increase of settlement in the North-West Territories, and the present 
disturbed condition of the Indians and their anxiety as to the future, it is imperatively 
necessary that a Treaty should be concluded with the bands of Indians living between the 
Western Boundary of that portion of the Territory in which the Indian title has already been 
extinguished, and Fort Carlton or thereabouts. 

The Council recommended: 

That it is, in the opinion of the Council, necessary that the Treaty should provide for the 
establishment of Schools for the education of the Indians, for the purchase of agricultural 
implements, cattle and also for teaching the Indians the proper mode of cultivating the 
soil.45 

65. The key elements of Treaty 4, with regard to treaty benefits are as follows: 

And Her Majesty the Queen hereby agrees, through the said Commissioners, to assign 
reserves for the said Indians, such reserves to be selected by officers of Her Majesty’s 
Government of the Dominion of Canada appointed for that purpose, after conference with 
each band of the Indians, and to be of sufficient area to allow one square mile for each 
family of five, or in that proportion for larger or smaller families… 

… 

In view of satisfaction with which the Queen views the ready response which Her Majesty’s 
Indian subjects have accorded to the invitation of Her said Commissioners to meet them 
on this occasion, and also in token of their general good conduct and behaviour, She 
hereby, through Her Commissioners, makes the Indians of the bands here represented a 
present, for each Chief of twenty-five dollars in cash, a coat and a Queen’s silver medal; for 
each Headman, not exceeding four in each band, fifteen dollars in cash and a coat; and for 

                                                        
44  John Leonard Taylor, Treaty Research Report: Treaty Four (Ottawa: Indian and Northern Affairs Canada, 
1974) at 6-7. [SUPP-00030]. 
45  Minutes of the North-West Council, 8 September 1873, in E.H. Oliver, The Canadian North-West:  Its Early 
Development and Legislative Records: Minutes of the Red River Colony and the Northern Development of Rupert's 
Land, 2 vols., (Ottawa: Government Printing Bureau, 1914 and 1915) 1000 to 1001. [SUPP-00007A]. 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 34   

every other man, woman and child twelve dollars in cash; and for those here assembled 
some powder, shot, blankets, calicoes, strouds and other articles. 

… 

Her Majesty also agrees that each Chief and each Headman, not to exceed four in each 
band, once in every three years during the term of their offices shall receive a suitable suit 
of clothing, and that yearly and every year She will cause to be distributed among the 
different bands included in the limits of this treaty powder, shot, ball and twine, in all to 
the value of seven hundred and fifty dollars; and each Chief shall receive hereafter, in 
recognition of the closing of the treaty, a suitable flag. 

It is further agreed between Her Majesty and the said Indians that the following articles 
shall be supplied to any band thereof who are now actually cultivating the soil, or who shall 
hereafter settle on their reserves and commence to break up the land, that is to say: two 
hoes, one spade, one scythe and one axe for every family so actually cultivating, and enough 
seed wheat, barley, oats and potatoes to plant such land as they have broken up; also one 
plough and two harrows for every ten families so cultivating as aforesaid, and also to each 
Chief for the use of his band as aforesaid, one yoke of oxen, one bull, four cows, a chest of 
ordinary carpenter’s tools, five hand saws, five augers, one cross-cut saw, one pit-saw, the 
necessary files and one grindstone, all the aforesaid articles to be given, once and for all, 
for the encouragement of the practice of agriculture among the Indians.46 

66. The following is Morris’ account of proceedings: 

HIS HONOUR – “…The Queen knows that you are poor; the Queen knows that it is hard 
to find food for yourselves and children; she knows that the winters are cold, and your 
children are often hungry; she has always cared for her red children as much as for her 
white. Out of her generous heart and liberal hand she wants to do something for you, so 
that when the buffalo get scarcer, and they are scarce enough now, you may be able to do 
something for yourselves.” 

[…] 

HIS HONOUR – “What the Queen and her Councillors would like is this, she would like 
you to learn something of the cunning of the white man. When fish are scarce and the 
buffalo are not plentiful she would like to help you to put something in the land; she would 
like that you should have some money every year to buy things that you need. If any of you 
would settle down on the land, she would give you cattle to help you; she would like you to 
have some seed to plant. She would like to give you every year, for twenty years, some 
powder, shot and twine to make nets of. I see you here before me to-day. I will pass away 
and you will pass away. I will go where my fathers have gone and you also, but after me and 
after you will come our children. The Queen cares for you and for your children, and she 
cares for the children that are yet to be born. She would like to take you by the hand and do 
as I did for her at the Lake of the Woods last year. We promised them and we are ready to 
promise now to give five dollars to every man, woman and child, as long as the sun shines 
and the water flows. We are ready to promise to give $1,000 every year, for twenty years, 
to buy powder and shot and twine, by the end of which time I hope you will have your little 
farms. If you will settle down we would lay off land for you, a square mile of every family of 
five…If you shake hands with us and make a treaty, we are ready to make a present at the 
end of the treaty, of eight dollars for every man, woman and child in your nations. We are 
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ready to also give calico, clothing and other presents. We are ready to give every recognized 
Chief, a present of twenty-five dollars, a medal, and a suit of clothing… … 

… 

When you are ready to plant seed the Queen’s men will give to every family cultivating the 
soil two hoes, one spade, one scythe for cutting the grain, one axe and plough, enough of 
seed wheat, barley, oats and potatoes to plant the land they get ready…47 

67. The agricultural benefits provided under Treaty 4 more generous than those provided 
under Treaty 3. This was likely due to prevalent starvation and “deep concerns about 
future livelihoods” of the Indians in light of the decline of the buffalo.48 

68. Ray, Miller and Tough provide comment on Treaty 4: 

The government text of Treaty 4 embodied the notion of relationship in its statement of 
purpose in the opening paragraph: “and to make a treaty and arrange with them so that 
there may be peace and good-will between them and Her Majesty, and between them and 
Her Majesty’s other subjects; and that her Indian people may know and be assured of what 
allowance they are to count upon and receive from Her Majesty’s bounty and benevolence. 
Though imperfectly, the government’s text captured the treaty relationship that 
Commissioner Morris had repeatedly held out, a link that Saulteaux and Cree negotiators 
obviously considered important.49 

69. Of the preceding numbered treaties, Treaty 4 had the most direct influence on the Treaty 
6 negotiations, due to the fact that the conditions on the ground were similar if not more 
severe in the context of negotiating the latter. A serious food crisis gripped the prairies, 
primarily due to dwindling buffalo herds, and reports were made of settler incursions into 
Indian territory. The mandate to negotiate Treaty 4 specifically contemplated and 
provided for the purchase of agricultural implements and tools to be included in the 
Treaty. Due to the threat of starvation amongst the bands who adhered to Treaty 4, the 
provision of agricultural assistance and treaty benefits was of utmost importance to 
ensuring a promising and sustainable future for the bands. 

(vi) TREATY 5, 1875 

70. On June 25, 1874, Chief Rundle and several other Indian leaders petitioned Alexander 
Morris, the Governor of the North-West Territories to make a Treaty. Ray, Miller and 
Tough described the petitions as follows: 

The petitioners pointed out that obtaining a livelihood had become difficult in two crucial 
respects: the population density exceeded the country’s capacity to provide the necessities 
of life, and changes to the fur trade transport system, including the deployment of 
steamboats, meant that a number of men were facing unemployment and that their 
families would suffer as a consequence. They recognized that a treaty and assistance from 
the government offered potential remedies for the declining economic circumstances 
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associated with the post-1870 era. They argued that the hunting economy needed 
assistance, they sought to move to a location where farming might be pursued. 
Furthermore, they made it clear that the loss of boat work generated the kind of insecurity 
that the Plains Indians felt in anticipation of the collapse of the buffalo economy. Seasonal 
labour associated with the fur trade had long been an important source of income for the 
local economy.50 

71. Key elements of Treaty No. 5 are as follows: 

And Her Majesty hereby agrees and undertakes to lay aside reserves for farming lands, due 
respect being had to lands at present cultivated by the said Indians, and other reserves for 
the benefit of the said Indians, to be administered and dealt with for them by Her Majesty’s 
government of the Dominion of Canada, provided all such reserves shall not exceed in all 
one hundred and sixty acres for each family of five, or in that like proportion for larger or 
smaller families… 

… 

It is further agreed between Her Majesty and the said Indians that the sum of five hundred 
dollars per annum shall be yearly and every year expended by Her Majesty in the purchase 
of ammunition, and twine for nets, for the use of the said Indians, in manner following, 
that is to say: in the reasonable discretion as regards the distribution thereof among the 
Indians inhabiting the several reserves or otherwise included therein of Her Majesty’s 
Indian Agent having the supervision of this treaty. 

It is further agreed between Her Majesty and the said Indians that the following articles 
shall be supplied to any band of the said Indians who are now cultivating the soil, or who 
shall hereafter commence to cultivate the land, that is to say: Two hoes for every family 
actually cultivating; also one spade per family as aforesaid; one scythe for every family as 
aforesaid, and also one axe; -- and also one cross-cut saw, one hand-saw, one pit-saw, the 
necessary files, one grindstone, and one auger for each band; and also for each Chief, for 
the use of his band, one chest of ordinary carpenter’s tools; also for each band enough 
wheat, barley, potatoes and oats to plant the land actually broken up for cultivation by such 
band; also for each band one yoke of oxen, one bull and four cows – all the aforesaid articles 
to be given once for all for the encouragement of the practice of agriculture among the 
Indians. 

…and each such Chief and subordinate officer as aforesaid shall also receive, once every 
three years, a suitable suit of clothing, and each Chief shall receive, in recognition of the 
closing of the treaty, a suitable flag and medal.51 

72. Treaty 5 is an outlier in that it provided only 160 acres of land per family, the same acreage 
provided in Treaty 1. In terms of agricultural assistance, however, the articles for 
cultivation were the same as those provided for in Treaty 3.52 
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73. As noted by Ray, Miller, and Tough, “the official records for Treaty 5 provide very few 
details on the issues that were discussed at the treaty talks or the goals of the Indian chiefs. 
And unlike Treaties 1, 3, 4, 6, and 8, there were no third-accounts of these talks.”53 While 
it is clear that Ottawa considered Treaty No. 5 lands to be of a lesser value relative to those 
treated for previously, it paradoxically adjusted the terms to provide for a smaller land 
base of the Indian signatories.54 As stated by Morris in The Treaties of Canada: 

The terms of the treaty were identical with those of Treaties Numbers Three and Four, 
except that a smaller quantity of land was granted to each family, being one hundred and 
sixty, or in some cases one hundred acres to each family of five, while under Treaties 
Numbers Three and Four the quantity of land allowed was six hundred and forty acres to 
each such family. The gratuity paid each Indian in recognition of the treaty was also five 
dollars per head, instead of the twelve dollars the circumstances under which the treaty 
was made being different.55 

74. As with the preceding numbered treaties, the provision of treaty benefits in Treaty 5 was 
intended to facilitate the transition from a traditional economy to an agricultural economy 
and alleviate the challenges faced by Indians in relation to obtaining a livelihood from 
traditional sources and through fur trade. It is clear that the inclusion of these terms was 
critical in securing the bands’ agreement to the terms of the Treaty.  

(c) Situation Prevailing when Treaty 6 was Signed 

75. The third factor relevant to the historical context is the situation prevailing at the time 
Treaty 6 was signed. In other words, the historical events that were contemporaneous with 
the negotiation and signing of Treaty 6 must be examined to determine the intentions of 
the parties with respect to interpreting the treaty benefits provisions. 

76. From as early as 1871, the federal government received reports from government 
representatives, Hudson’s Bay Company officials, and North-West Mounted Police 
(“NWMP”) officers indicating that the Plains Cree were anxious to enter into a treaty with 
the Crown. Chief Sweetgrass, considered spokesman for the chiefs of the northern plains, 
expressed concerns to Lt.-Governor Adams Archibald in 1871: 

We heard that our lands were sold and we did not like it; we don’t want to sell our lands; it 
is our property, and no one has a right to sell them. Our country is getting ruined of fur-
bearing animals, hitherto our sole support, and now we are poor and want help – we want 
you to pity us. We want cattle, tools, agricultural implements, and assistance in everything 
when we come to settle – our country is no longer able to support us. Make provision for 
us against years of starvation. We have had great starvation over the past winter, and the 
small-pox took away many of our people, the old, young, and children…We invite you to 
come and see us and to speak with us…56 
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77. In a memorandum to Lt. Governor Archibald, Christie expressed the urgency of entering 
into treaty with the Indians: 

Had I not complied with the demands of the Indians – giving them some little presents – 
and otherwise satisfied them, I have no doubt that they would have proceeded to acts of 
violence, and once that had commenced, there would have been the beginning of an Indian 
war, which is difficult to say when it would have ended. 

The buffalo will soon exterminated, and when starvation comes, these Plain Indian tribes 
will fall back on the Hudson’s Bay Forts and settlements for relief and assistance. If not 
complied with, or no steps taken to make some provision for them, they will most assuredly 
help themselves; and there being no force or any law up there to protect the settlers, they 
must either quietly submit to be pillaged, or lose their lives in the defence of their families 
and property, against such fearful odds that will leave no hope for their side. 57 

78. Indeed, sickness and the impending extermination of the buffalo posed a very real 
existential threat which prompted the Indians’ urgent requests to treat with the Crown. In 
1869-1870, an outbreak of smallpox occurred in the western interior, spreading rapidly 
from the Blackfoot in southern Alberta to the Cree and Assiniboine to the north and east. 
This epidemic cost the lives of roughly 10 percent of the Indian population.58 

79. Despite the urgency of the Indians’ requests, the Crown did not find disease and 
impending starvation to be critical enough to enter into treaties, as historian John Leonard 
Taylor wrote:  

While the Canadian government intended eventually to make treaties across the whole 
prairie region to the mountains, the Cabinet decided in the summer of 1873 not to do so at 
once, but to proceed only as the territory was required for settlement purposes.59 

80. In January 1875, M.G. Dickieson, Department of Interior, reported to the Minister of 
Indian Affairs on the condition of the Indians of the North-West Territories, emphasizing 
that the disappearance of the buffalo would force the Plains Indians to shift towards 
agriculture to survive: 

At present a large majority of these Indians rely entirely on the chase for food…The animals 
on which they formerly subsisted are becoming rapidly extinct. This is more especially the 
case with the Buffalo, the sole support of the Plains Indians, which are only found at present 
in the far west hundreds of miles from the country in which they formerly roamed in 
countless numbers. It is allowed by all who, from their knowledge of the facts in the case, 
are best capable of forming an opinion on the subject that in a few years the Buffalo will be 
almost exterminated. Opinions differ as to the time which may probable elapse before this 
period arrives but no one with whom I conversed…thought it was further distant than ten, 
or at the most 12 years, while many and those best informed put it down at a shorter period. 
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Under these circumstances, which I am sure are well-known to you, it becomes an 
important question…as to the way in which another means of subsistence may be provided 
for the Indians. That they must turn their attention to farming admits of no doubt, there is 
no alternative between this and starvation.60 

81. As historian and geographer Aidan McQuillan writes, the disappearance of the buffalo was 
widely recognized as being an existential threat to (what would become) the Indians of 
Treaty 6 territory: 

The bison faced extinction. After 1840 bison hunts were organized on an increasingly large 
scale not only to provide pemmican in the fur trade but also to supply hides for markets in 
St. Paul Minnesota. The annual bison slaughter reduced the herds below the level of 
regeneration…The Indians who lived on the open plains in the spring and summer and 
followed the large bison herds migrating northward from Montana and the Dakotas, and 
who sheltered in the Cypress Hills and Rocky Mountain foothills in winter were most 
seriously affected by the catastrophe. Those Indians had no alternative to the bison for 
food, clothing, or materials for shelter. Dependence on the bison was complete. Farther 
north the Indians who lived in the parkland and along the southern edges of the boreal 
forest also suffered because of the decline of the bison…Charles Bell, a respected authority 
on the West, wrote in 1874 from Victoria on the North Saskatchewan River that the Indians 
had suffered enormously during the previous winter because of the lack of bison. He stated 
that “many Indians had eaten their horses, dogs, buffalo robes and in some cases their snow 
shoes and moccasins and had then died.” 

Missionaries and government agents who realized that the Indians would be devastated by 
extinction of the bison sounded the alarm throughout the West in 1874… Father Lacombe, 
noted missionary and friend of the Indians, pleaded with officials in Ottawa for a law to 
protect the remaining bison. Other white observers in the West warned the government 
that Indian wars and a possible repetition of the Minnesota massacre would occur unless 
immediate steps were taken to eliminate the wasteful slaughter of bison. Those sources also 
predicted that famine as imminent and that relief supplies should be made available. 
Against that backdrop of spreading alcoholism, fear of renewed smallpox epidemics, and 
famine, the treaties for the Canadian West were signed between 1871 and 1877.61 

82. An additional concern for the Indians was the rapid settlement of the area. By 1873, 
Nesbitt, a Presbyterian Missionary, told Morris, who then informed the minister of the 
Interior that, “already a large number of Whites and Half Breeds have settled upon the 
South Branch of the Saskatchewan, and more are going in.” The government, for its part, 
was in no hurry to settle the legal situation and the treaty was not concluded until three 
years later.62 
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83. Underlying the Crown’s eventual decision to negotiate Treaty 6 were the dual goals of 
expanding settlement and avoiding an Indian war. Historian John Leonard Taylor 
summarizes the developments that prompted the Dominion to pursue treaties with the 
Indians of the North-West Territories following 1870: 

For its part, the Canadian Government made treaties with the Indians because they feared 
the possibility of Indian wars and the adverse effects such a threat would present to the 
settlement and development of the North-West. Treaties seemed a natural expedient since 
they had become a major component of the traditional Indian policy stemming from the 
Royal Proclamation of 1763. This policy had served the Government well in the older parts 
of Canada where the Indian wars, so familiar in the United States, had been avoided.63 

84. Concern was amplified in 1871, with a letter from William Joseph Christie, Chief Factor of 
the HBC in charge of the Saskatchewan District, to Lieutenant-Governor Archibald, the 
Crown’s representative at Fort Garry, warning that with the buffalo soon to be 
exterminated and starvation looming, the Cree might resort to violence unless the 
Department provided some assistance: 

If…no steps taken to make some provision for them, they will most assuredly help 
themselves; and there being no force or any law up there to protect settlers, they must 
either quietly submit to be pillaged, or lose their lives in the defence of their families and 
property, against such fearful odds that will leave no hope for their side. 

… 

I think that the establishment of law and order in the Saskatchewan District, as early as 
possible, is of most vital importance to the future of the country and the interest of Canada, 
and also the making of some treaty or settlement with the Indians who inhabit the 
Saskatchewan District.64 

85. As noted by Taylor, without a treaty in 1875, the Cree began to push back against the 
hastening exploration in southern Saskatchewan:  

In July, 1875 the Cree stopped the Geological Survey at the elbow of the North 
Saskatchewan. Morris told Laird that the Indians had held a council and decided that the 
Government had no right to send expeditions until a treaty had been made…Morris 
seconded the recommendation of Lawrence Clarke, in charge of the Hudson Bay 
Company’s post of Fort Carlton, that a force be sent to that location. Clarke had told him 
that the Indians had threatened to turn back the telegraph men. He believed that the 
Indians had been influenced by the Métis, who were also disturbed because the 
Government had neglected them.65  

86. The 1875 Annual Report of the Department of the Interior stated that a new treaty covering 
central Saskatchewan had been approved, and notice of this fact was provided to the 
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Indians.66 In an Order in Council passed on July 21, 1876, Lieutenant Governor Morris, 
who had been a part of the negotiation of Treaties 3, 4, and 5, James McKay, who served 
on the Manitoba Legislative Council and had assisted with the negotiations of previous 
treaties, and W.J. Christie, formerly of the Hudson Bay Company, were appointed as treaty 
commissioners. The Order in Council provided some context for the Treaty 6 negotiations: 

That the location in this portion of the North West of the line of the Canadian Pacific 
Railway and the construction on the same route of the Railway telegraph line point to the 
absolute necessity of the Government obtaining early control over this territory. 

That the Territory proposed to be included within the new Treaty occupied by the Crees, 
Plain Assiniboines and other Tribes extends westward from the western boundary of 
Treaties Nos. 4 and 5 and should extend if possible not less than fifty miles north of the 
North Branch of the Saskatchewan, embracing West and South all the Territory claimed by 
the bands treated with. 

He further recommends that the terms be granted to the Indians treated with should not 
unless under very special circumstances exceed the terms granted to the Indians of treaty 
No. 4 or if possible, should be limited to the terms granted by Treaty No. 5.67 

87. In his December 1876 report to the Minister of the Interior, Morris provided a summary 
account of the negotiations of the treaty.68 Although some of the assembled Chiefs were 
reluctant to proceed in the absence of several influential leaders, such as Big Bear, Little 
Pine and Lucky Man, negotiations between the Crown and representatives of some 250 
lodges of Indians proceeded in the summer of 1876. In the face of some consternation 
among the Chiefs with the terms of the treaties, the negotiation of Treaty 6 proceeded 
along the same lines as the treaties that preceded it. On the second day of the discussions 
at Fort Carlton, Morris discussed the offer of agricultural assistance to the Indians: 

…Then before I leave the question of reserves I will tell you how we will help you to make 
your homes there. We would give to every family actually cultivating the soil the following 
articles, viz, two hoes, one spade, one scythe, one axe, and then to help in breaking the land, 
one plough and two harrows for every ten families; and to help you to put up houses we 
give to each Chief for his band, one chest of carpenter’s tools, one cross-cut saw, five hand 
saws, one pit saw and files, five augers and one grindstone. Then if a band settles on its 
reserves the people will require something to aid them in breaking the soil. They could not 
draw the ploughs themselves, therefore we will give to each Chief for the use of his band 
one or two yokes of oxen according to the number in the band. In order to encourage the 
keeping of cattle we would give each band a bull and four cows; having all these things we 
would give each band enough potatoes, oats, barley and wheat for seed to plant the land 
actually broken. This would be done once for all to encourage them to grow for 
themselves.69 
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88. The majority of the third day of negotiations was taken up with concerns by the Indians 
regarding food and assistance when they commenced to settle on reserve. Poundmaker, 
then a headman for Red Pheasant’s Band, is reported as speaking: 

…we were glad to hear you tell us how we might live by our own work. When I commence 
to settle on the lands to make a living for myself and my children, I beg of you to assist me 
in every way possible – when I am at a loss how to proceed I want the advice and assistance 
of the Government; the children yet unborn, I wish you to treat them in like manner as they 
advance in civilization like the white man… 

89. Throughout the negotiations, Indian leaders were consistently concerned with providing 
for their members, and learning to cultivate for that purpose. The Crown, for its part, 
promised to provide agricultural assistance from the outset, although Morris appeared to 
express annoyance with the continued negotiations and requests for increased agricultural 
assistance than the terms originally offered. When the Badger stated: 

I do not want you to feed me every day; you must not understand that from what I have 
said. When we commence to settle down on the ground to make there our own living, it is 
then we want your help, and that is the only way that I can see how the poor can get along. 

90. The Governor responded, “[y]ou will remember the promises which I have already made; 
I said you would get seed; you need not concern yourselves so much about what your 
grand-children are going to eat…”  

91. Leading Chiefs Mistawasis and Ahtahkakoop clarified to Morris that the requests and 
concerns for agricultural assistance were rooted in the desire of the Indians to provide for 
themselves, but to have assistance in the case of an emergency, such as a famine: 

MIS-TAH-WAH-SIS… - “It is well known that if we had plenty to live on from our gardens 
we would not still insist on getting more provision, but it is in case of any extremity, and 
from the ignorance of the Indian in commencing to settle that we thus speak; we are as yet 
in the dark; this is not a trivial matter for us. 

“We were glad to hear what the Governor was saying to us and we understood it, but we 
are not understood, we do not mean to ask for food for every day but only when we 
commence and in case of famine or calamity. What we speak of and do now will last as long 
as the sun shines and the river runs, we are looking forward to our children’s children, for 
we are old and have but few 

AH-TAHK-AH-COOP (the other leading Chief)- “The things we have been talking about in 
our councils I believe are for our good. I think of the good Councillors of the Queen and of 
her Commissioners; I was told the Govemor was a good man, and now that I see him I 
believe he is; in coming to see us, and what he has spoken, he has removed almost all 
obstacles and misunderstandings, and I hope he may remove them all I have heard the 
good things you promise us, you have told us of the white man's way of living and 
mentioned some of the animals by which he gets his living, others you did not. We want 
food in the spring when we commence to farm; according as the Indian settles down on his 
reserves, and in proportion as he advances, his wants will increase.”70 
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92. On the fourth day of negotiations, after the Indians held council, the interpreter read a list 
of the resulting requests: 

…One ox and cow for each family. Four hoes, two spades, two scythes and a whetstone for 
each family. Two axes, two hay forks, two reaping hooks, one plough and one harrow for 
every three families. To each Chief one chest of tools as proposed. Seed of every kind in full 
to every one actually cultivating the soil. To make some provision for the poor, unfortunate, 
blind and lame. To supply us with a minister and school teacher of whatever denomination 
we belong to. To prevent fire-water being sold in the whole Saskatchewan. 

As the tribe advances in civilization all agricultural implements to be supplied in 
proportion.71 

93. The Governor replied that the Indians were “right in asking” further questions regarding 
the nature and scope of the proposed terms of treaty, and noted that this was how the 
negotiations had proceeded with respect to the earlier numbered treaties. Following 
consultations with the other Treaty Commissioners, Morris replied as follows:  

…I will speak of what you asked yesterday and to-day. I told you yesterday that if any great 
sickness or general famine overtook you, that on the Queen being informed of it by her 
Indian agent, she in her goodness would give such help as she thought the Indians needed. 
You asked for help when you settled on your reserves during the time you were planting. 
You asked very broadly at first. I think the request you make now is reasonable to a certain 
extent; but help should be given after you settled on the reserve for three years only, for 
after that time you should have food of your own raising, besides all the things that are 
given to you; this assistance would only be given to those actually cultivating the soil. 
Therefore, I would agree to give every spring, for three years, the sum of one thousand 
dollars to assist you in buying provisions while planting the ground. I do this because you 
seem anxious to make a living for yourselves, it is more than has been done anywhere else; 
I must do it on my own responsibility, and trust to the other Queen’s councilors to ratify it. 

“I will now answer what you had written down and asked to-day. I expect you to be 
reasonable, none of us get all our own way. You asked first for four hoes, two spades, two 
scythes and whetstones, two axes, two hay forks and two reaping hooks for every family. I 
am willing to give them to every family actually cultivating the soil, for if given to all it 
would only encourage idleness. You ask a plough and harrow for every three families; I am 
willing to give them on the same conditions. The carpenters’ tools, as well as the seed grain, 
were already promised. I cannot undertake the responsibility of promising provision for 
the poor, blind and lame. In all parts of the Queen’s dominions we have them; the poor 
whites have as much reason to be helped as the poor Indian; they must be left to the charity 
and kind hearts of the people. If you are prosperous yourselves you can help your 
unfortunate brothers.” 

… 

“I offered you to each band, according to size, two or four oxen, also one bull and four cows, 
and now you ask for an ox and a cow for each family. I suppose in this treaty there will be 
six hundred families, so it would take very much money to grant these things, and then all 
the other Indians would want them, so we cannot do it: but that you may see it that we are 
anxious to have you raise animals of your own we will give you for each band four oxen, 
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one bull, six cows, one boar and two pigs. After a band has settled on a reserve and 
commenced to raise grain, we will give them a hand-mill.” 

…although I fear I am going too far, I will grant the request that each Chief be furnished 
with a horse, harness, and waggon.72 

94. While some of the Indians’ requests were granted, what was provided under Treaty 6 was 
subject to conditions. While each family was promised 4 hoes, 2 scythes, and 1 whetstone 
as asked for, this was only provided to each family actually cultivating the soil instead of 
to each families. Treaty 6 also provided for a plough and harrow for every 3 families 
actually cultivating the soil. The Indians’ request that agricultural implements be supplied 
proportionally on an ongoing basis was also narrowed in scope. The text of Treaty 6 
provided that implements be distributed on the same terms to those families who 
commenced cultivating the land therefafter, whereas the Indians had asked, instead, for a 
proportional distribution of implements as each band grew in size. The request for a horse, 
harness, and wagon for each chief was granted, as was the chest of tools.  

95. The Treaty did not promise specific provisions for the poor, unfortunate, blind, or lame, 
and restricted assistance to the sum of $1000 for the first three years to purchase 
provisions for those bands actually settled on reserve and cultivating the soil. While the 
Indians had requested that seed be provided, in full, to those who were actually farming, 
the text of the Treaty restricted these seeds to wheat, barley, potatoes, and oats.  

96. Thus, after considerable negotiation, Governor Morris and the Commissioners agreed on 
behalf of the Crown to provide assistance in the case of a great sickness or famine, and to 
provide assistance during the planting season for the first three years after a band began 
cultivating. Morris expected that after the three-year term the bands would be able to 
provide for themselves with food of their own raising. Although not all of the tools and 
livestock requested by the bands were agreed to, Morris did agree to provide more tools 
and implements than were provided for in the previous numbered treaties, as a result of 
the Indians’ increased demands and readiness to negotiate a Treaty that would provide 
their people with the means to transition to agriculture.   

97. Treaty 6 was signed on the fourth day of negotiations. Later, a message was received from 
the Willow Indians at Duck Lake, stating they would meet the Governor and 
Commissioners at the place designated by the Governor near Carlton House, and the 
Treaty terms were accepted. During that meeting, the Governor once again spoke about 
food aid: 

…I will speak to you in regard to food as I have spoken to the other Indians; we cannot 
support or feed the Indians every day, further than to help them to find the means of doing 
it for themselves by cultivating the soil. If you were to be regularly fed some of you would 
do nothing at all for your own support; in this matter we will do as we have agreed with the 
other Indians, and no more. You will get your share of the one thousand dollars’ worth of 
provisions when you commence to work on your reserves. 
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In a national famine or general sickness, not what happens in everyday life, but if a great 
blow comes on the Indians, they would not be allowed to die like dogs.73 

98. From Fort Carlton, Governor Morris and the rest of the treaty party left on August 31 for 
Fort Pitt where the Treaty was signed by nine chiefs. Secretary Jackes provided an account 
of the Governor’s speech: 

I tell you, you must think of those who will come after you. As I came here I saw tracks 
leading to the lakes and water-courses, once well beaten, now grown over with grass; I saw 
bones bleaching by the wayside; I saw the places where the buffalo had been, and I though 
what will become of the Indian…Now the whole burden of my message from the Queen is 
that we wish to help you in the days that are to come, we do not want to take away the 
means of living that you have now, we do not want to tie you down; we want you to have 
homes of your own where your children can be taught to raise for themselves food from the 
mother earth. You may not all be ready for that, but some, I have no doubt, are, and in a 
short time others will follow.74 

99. In his report to the Department of Indian Affairs, Governor Morris remarked upon the 
willingness of the Indians to commence cultivating: 

…I was agreeably surprised to find so great a willingness on the part of the Crees to 
commence to cultivate the soil, and so great a desire to have their children instructed. I 
requested Mr. Christie to confer with the Chief while the payments were going on, as to the 
localities they would desire to have reserves assigned them, and with few exceptions they 
indicated the places, in fact most of them have already commenced to settled. 

It is, therefore, important that the cattle and agricultural implements should be given them 
without delay. 

…I would further represent that, though I did not grant the request, I thought the desire of 
the Indians to be instructed in farming and building, most reasonable, and I would 
therefore recommend that measures be adopted to provide such instruction for them. Their 
present mode of living is passing away; the Indians are tractable, docile and willing to learn. 
I think that advantage should be taken of this disposition to teach them to become self-
supporting, which can best be accomplished with the aid of a few practical farmers and 
carpenters to instruct them in farming and house building.75 

100. Morris also reported that during negotiations he was aware that some of the Indians 
believed “…they would be compelled to live on the reserves wholly, and abandon their 
hunting, and that in time of war, they would be placed in the front and made to fight.” 
Morris reported his speeches to the Indians: 

I accordingly shaped my address, so as to give them confidence in the intentions of the 
Government, and to quiet their apprehensions I impressed strongly on them the necessity 
of changing their present mode of life, and commencing to make homes and gardens for 
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themselves, so as to be prepared for the diminution of the buffalo and other large animals, 
which is going on so rapidly.76 

… 

Understand me, I do not want to interfere with your hunting and fishing. I want you to 
pursue it through the country, as you have heretofore done; but I would like your children 
to be able to find food for themselves and their children that come after them. Sometimes 
when you go hunt you can leave your wives and children to take care of your gardens.77 

101. The negotiation of Treaty 6 was difficult and protracted. In addition to concessions 
regarding the treaty benefits outlined above, Ray, Miller and Tough note that “[t]he 
determination of the First Nations negotiators forced Morris to add two critical 
concessions to Treaty 6,” being the Crown’s promise to provide assistance in the case of 
famine or pestilence, and the medicine chest provision.78  

102. It was Morris’ opinion that the Treaty negotiations were a great success. He reminded the 
Governor in Council, in his letter to Mills, of the circumstances prior to the signing of 
Treaty, wherein there was a danger of “collisions” between the Indians and surveying, 
telegraph and other parties.79 

103. In determining the situation prevailing at the time Treaty 6 was signed, then, the historical 
evidence shows that opening the west for settlement was the key impetus for the Crown to 
enter into treaty. Further, building on its predecessors, the negotiation of Treaty 6 clearly 
demonstrates that the Crown intended for the treaty benefits provisions to assist the bands 
in Treaty 6 transition from subsistence hunting to an agricultural economy due to the loss 
of the buffalo and impending settlement of the territory. The written historical record 
contains little in the way of providing a narrative of the Indians perspective, but it can be 
clearly seen from the above that Indians negotiated Treaty with an acute awareness of the 
imminent extinction of the buffalo, increasing food insecurity, starvation, sickness, and 
epidemic – all of which underpinned the Indian’s primary emphasis on the agricultural 
benefits and assistance provisions as a means of securing their very survival. As Ray, Miller 
and Tough observe: 

The documentary record clearly shows that during the talks the Cree and their allies sought 
a partnership with Canada – the Queen’s new representative – that provided for their basic 
socioeconomic security under the new economic realities of the dawning industrial age.80 

104. Treaty 6 represented the beginning of a solemn and long-term relationship between the 
Indians and the Crown. The product of intensive negotiation, the promises contained in 
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the treaty were intended to assist the Indians in their transition to agriculture, and to 
protect against future famine and disease. 

105. The preceding evidence confirms that the Crown’s representatives offered the Indians 
treaty benefits as part of the consideration for (what the Crown viewed as) the surrender 
of Aboriginal title to the territory and as a means of providing a new economic livelihood 
for the bands in Treaty 6. The above analysis is clear that the treaty benefits provisions 
were of extreme importance to the Treaty signatories and likely the primary inducement 
for the bands to enter into treaty. 

(d) Evidence of Relations of Mutual Respect Between the Negotiators 

106. The fourth factor from Taylor and Williams is evidence of mutual respect and esteem 
between the persons who negotiated the treaty. 

107. William Butler was commissioned to report to the Lieutenant Governor on conditions in 
the Saskatchewan River country in March 1871. His reports suggest a change in the 
attitude of the Cree, who had formerly maintained friendly relations with the “white man” 
to one evolving towards “positive enmity” due to the decrease in buffalo: 

Hitherto it may be said that the Crees have looked upon the white man as their friend, but 
latterly indications have not been wanting to foreshadow a change in this respect- a change 
which I have found many causes to account for, and which, if the Saskatchewan remains in 
its present condition, must, I fear, deepen into more positive enmity. The buffalo, the red 
man’s sole means of subsistence, is rapidly, disappearing; year by year the prairies, which 
once shook beneath the tread of countless herds of bison, are becoming denuded of animal 
life, and year by year the affliction of starvation comes with an ever-increasing intensity 
upon the land…Nor is this absence of animal life confined to the plains of the Qu’Appelle 
and of the Upper Assiniboine – all along the line of the North Saskatchewan from Fort 
Carlton to Edmonton House, the same scarcity prevails; and if further illustration of this 
decrease of buffalo be wanting, I would state that, during the present winter, I have 
traversed the plains from the Red River to the Rocky Mountains without seeing even one 
solitary animal upon 1200 miles of prairie. The Indian is not slow to attribute this lessening 
of his principal food to the presence of the white and half-breed settlers, whose active 
competition for pemmican (valuable as supplying the transport service of the Hudson Bay 
Company) has led to this all but total extinction of the bison.81 

108. Butler recommended the presence of a military force as well as a Commissioner to meet 
with the Indians in the area with the hope of avoiding an Indian war: 

I refer to the Indian question, and best mode of dealing with it. As the military protection 
of the line of the Saskatchewan against Indian attack would be a practical impossibility 
without a very great expenditure of money, it becomes necessary that all precautions 
should be taken to prevent the outbreak of an Indian war, which, if once commenced, could 
not fail to be productive of evil consequences. I would urge the advisability of sending a 
Commissioner to meet the tribes of the Saskatchewan during their summer assemblies. 

It must be borne in mind that the real Indian Question exists many hundred miles west of 
Manitoba, in a region where the red man wields a power and influence of his own…With 
regard to the objects to be attended by a Commission of the kind I have referred to, the 
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principal would be the establishment of peace between the warring tribes of Crees and 
Blackfeet…If it should be decided that a body of troops should be despatched to the West, 
I think it is very advisable that the officer in command of such body should make himself 
thoroughly acquainted with the Plain Tribes, visiting them at least annually in their camps 
and conferring with them on points connected with their interest.82 

109. Butler’s report indicates that as early as 1871, the Crown was becoming aware of the threat 
of Indian resistance to the settler population and further development of the Treaty 6 area. 
This potential resistance, which could risk the Crown’s and settlers’ interest in the area, 
stemmed from encroachment in the form of settlement, mining, missionary efforts, and 
trade competition that led to social disruption and exacerbated the decline of game, 
especially the buffalo herds. 

110. In this context, then, Treaty 6 was not only intended as a means to obtain a surrender of 
Aboriginal title, but also to quell the spectre of an Indian uprising which was threatening 
the Crown’s goals of expanding settlement into the prairies. As provided by Morris in his 
letter to Mills, among the one of the key factors that led to the making of Treaty 6 was: 

…the uneasiness [sic] of the Indians and the danger of collisions between them and the 
surveying, telegraph and other parties, which existed, when in 1875, I asked and obtained 
authority to promise these Indians a Treaty, with the most transquillising [sic] effect. In 
the next place, I have to remind you that in the interval, war broke out between the 
Americans and the Sioux, in a region of the United States, not far distant from our frontier. 
Our Canadian Indians, are fully aware of all that transpired there, and of the much more 
liberal terms granted by the American Government to the Indians, when Treaties are made 
with them, and my only wonder is that the Indians made the Treaty at all.83 

111. The February 1877 Order in Council ratifying Treaty 6 confirms the Crown’s concern that 
without a treaty the Indians might resort to extraordinary action: 

On a memorandum, dated 31st January 1877, from the Honourable the Minister of the 
Interior submitting a Treaty negotiated by the Lieutenant Governor of Manitoba…, 

The Minister states that altho’ for the reasons mentioned in the Memorandum, he 
considers the terms of the Treaty to be very onerous, he nevertheless thinks it proper to 
recommend the same for the ratification of Your Excellency, as the mischiefs which might 
result from refusing to ratify it might produce discontent and dissatisfaction, which, in the 
end would prove more determinantal to the Country than the ratification of the 
objectionable provisions referred to. 

The Committee concur in the above Report and recommend that the treaty be ratified and 
enrolled in the usual manner.84 

112. Federal officials recognized that discontent would occur among the Indians if their 
concerns regarding the diminution of the buffalo and encroachment of settlers were not 
addressed. E.A. Meredith, Deputy Minister wrote: 
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Heretofore the Indians of the West have relied on the Buffalo. Some few years ago this 
supply of food seemed practically inexhaustible. But owing to the increase of White and 
Half-Breed hunters the Buffaloes have during the last few years been rapidly diminishing 
in numbers and there seems every reason to expect that under the existing state of things 
they will within the next decade of years be entirely exterminated. 

To the Indians extermination of the Buffaloes means starvation and death and if the 
Indians view with uneasiness and discontent the growing settlements of the Whites 
amongst them and the advent of surveyors and explorers into their country, it is mainly 
because they believe that all these things bring with them further destruction of their only 
supply of food. 

Should the slaughter of the Buffaloes be continued at the same rate for only two or three 
years more, we may expect serious disturbances amongst the Indians, possibly an Indian 
war, or a repetition of the Sioux massacre.85 

113. To diffuse this situation, in 1875, Lieutenant-Governor Morris sent the Reverend George 
McDougall on a mission to meet with the Crees and Assiniboines in the Treaty 6 area to 
assure the Indians that the Crown would come to treat with them the following year. In 
his report to Lieutenant-Governor Morris, Reverend McDougall stated the following: 

I proceeded with as little delay as possible to Carlton, in the neighborhood of which place I 
met with forty tents of Crees: From these I ascertained that the work I had undertaken 
would be much more arduous than I had expected, and that the principal camps would be 
found on the south branch of the Saskatchewan and Red Deer Rivers. I was also informed 
by these Indians that the Crees and Plain Assiniboines were united on two points: 1st. That 
they would not receive any presents from the Government until a definite time for treaty 
was stated. 2nd. Though they deplored the necessity of resorting to extreme measures, yet 
they were unanimous in their determination to oppose the running of lines, or the making 
of roads through their country, until a settlement between the Government and them had 
been effected. I was further informed that the danger of a collision with the whites was 
likely to arise from the officious conduct of minor Chiefs who were anxious to make 
themselves conspicuous, the principal men of the large camps being much more moderate 
in their demands. Believing this to be the fact, I resolved to visit every camp and read them 
your message, and in order that your Honor may form a correct judgment of their 
disposition towards the Government, I will give you a synopsis of their speeches after the 
message was read. Mistahwahsis, head Chief of the Carlton Indians, addressing the 
principal Chief of the Assiniboines and addressing me said: “That is just it, that is all we 
wanted.” 

…In a word, I found the Crees reasonable in their demands, and anxious to live in peace 
with the white men.86 

114. The report of the treaty commissioners itself provides compelling evidence of mutual 
respect and esteem between the negotiators and supports the assertion that the parties 
intended to create legal relations and to exchange mutually binding obligations. In 
particular, the Crown sought to secure the surrender of Aboriginal title to the land and 
avoid the potential for violent conflicts between Indians and settlers that would impede 
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settlement of the west. The Indians sought to obtain benefits that would secure their future 
and the treaty benefits promised played a central role in securing their consent to treaty. 

115. Immediately after the treaty was concluded, as mentioned, Ottawa was quite critical of the 
fact that Morris had sanctioned “very onerous” terms. Morris defended himself by stating: 

…I am of opinion, that though there is a slight increase in these articles beyond what was 
conceded at Treaties 3,4, and 5, yet that increase was not only justified by the 
circumstances, but was right and proper. The Commissioners found the Indians anxious to 
make a living by the soil and that they had commenced so to do, under great difficulties, 
even, as one of the Chiefs stated, dragging the plough through the ground by their own 
strength. The Commissioners believed that it was in the highest degree important to take 
advantage of their disposition believing it to be alike in the interest of the Dominion and of 
the Indians and therefore they acceded in some measure to the well-founded 
representations of the Indians, that the Agricultural implements as originally offered were 
insufficient in quantity…We were seeking to acquire their country to make way for 
settlement, and thus deprive them of their hunting grounds, and their means of livelihood. 
The Indians represented that it would be impossible for them to cultivate the soil, 
extensively as they intended doing, with as few implements and the Commissioners co-
inciding with them enlarged the grant and I feel satisfied that in so doing they acted wisely. 
I may say further that I have been convinced for sometime that if we are to succeed in 
inducing the Indians to cultivate the soil, the provisions of the former Treaties are not 
sufficiently liberal with regard to implements and cattle to accomplish the desired end.87 

116. Prior to Treaty 6, the Indians recognized that an increase of settlers and development in 
their territory would exacerbate the destruction of their primary food source, the buffalo. 
The Crown, for its part, met the demands of the Indians during treaty negotiations due to 
concern over an Indian uprising, which it feared would impede expanding settlement. 
Immediately after Treaty 6 was concluded, Morris defended the terms of treaty as being 
of the best interest of both the Indians and the Dominion. The events surrounding the 
negotiation and ratification of Treaty 6 establish the mutual respect and esteem of the 
parties, without which, the conclusion of treaty was unlikely to have occurred. 

(e) Subsequent Conduct of the Parties 

117. The fifth factor enumerated in Taylor and Williams is an examination of the subsequent 
conduct of the parties to assist in interpreting the meaning and scope of a treaty promise. 
The First Nation submits that the subsequent conduct of the Crown, in particular, is 
consistent with the assertion that treaty benefits were a core part of the treaty process, and 
a key component of the consideration for the surrender of Aboriginal title to the land. 

118. In 1877, just one year after Treaty 6, the Crown entered into Treaty 7 with the Blackfoot, 
Blood, Peigan, Sarcee and Stony Indians. Treaty 7 also provides for the distribution of 
certain treaty benefits: 

It is also agreed between Her Majesty and her said Indians that reserves shall be assigned 
them of sufficient area to allow one square mile for each family of five persons, or in that 
proportion for larger and smaller families… 
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… 

Further, Her Majesty agrees that the sum of two thousand dollars shall hereafter every year 
be expended in the purchase of ammunition for distribution among the said Indians; 
provided that if at any future time ammunition became comparatively unnecessary for the 
said Indians, her Government, with the consent of the said Indians, or any of the bands 
thereof, may expend the proportion due to such band otherwise for their benefit. 

Further, Her Majesty agrees that each Head Chief and Minor Chief, and each Chief and 
Councillor duly recognized as such, shall, once in every three years, during the term of their 
office, received a suitable suit of clothing, and each Head Chief and Stony Chief, in 
recognition of the closing of the Treaty, a suitable medal and flag, and next year, or as soon 
as convenient, each Head Chief, and Minor Chief, and Stony Chief shall receive a 
Winchester rifle. 

… 

Her Majesty agrees to supply each head and minor Chief, and each Stony Chief, for the use 
of their bands, ten axes, five handsaws, five augers, one grindstone, and the necessary files 
and whetstones. 

And further, Her Majesty agrees that the said Indians shall be supplied as soon as 
convenient, after any band shall make due application therefore, with the following cattle 
for raising stock, that is to say: for every family of five persons, and under, two cows: for 
every family of more than five persons, and less than ten persons, three cows; for every 
family of over ten persons, four cows; and every head and minor Chief, and every Stony 
Chief, for the use of their bands, one bull; but if any band desire to cultivate the soil as well 
as raise stock, each family of such band shall receive one cow less than the above mentioned 
number, and in lieu thereof, when settled on their reserves and prepared to break up the 
soil, two hoes, one spade, one scythe, and two hay forks, and for every three families, one 
plough and one harrow, and for each band, enough potatoes, barley, oats, and wheat (if 
such seeds be suited to the locality of their reserves) to plant the land actually broken up. 
All the aforesaid articles to be given, once and for all, for the encouragement of the practice 
of agriculture among the Indians.88 

119. During Treaty 7 negotiations, Lieutenant-Governor Laird delivered an address, which 
assured the Indians that the Crown wished to help them live in the future in some other 
way, after the buffalo were destroyed: 

Many years ago our Great Mother made a treaty with the Indians far away by the great 
waters in the east. A few years ago she made a treaty with those beyond the Touchwood 
Hills and the Woody Mountains. Last year a treaty was made with the Crees along the 
Saskatchewan, and now the Queen has sent Co. McLeod and myself to ask you to make a 
treaty. But in a very few years the buffalo will probably be all destroyed, and for this reason 
the Queen wishes to help you to live in the future in some other way. She wishes to allow 
her white children to come and live on your land and raise cattle, and should you agree to 
this she will assist you to raise cattle and grain, and thus give you the means of living when 
the buffalo are no more… 

The Queen wishes us to offer you the same as was accepted by the Crees. I do not mean 
exactly the same terms, but equivalent terms, that will not cost the Queen the same amount 
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of money. Some of the other Indians wanted farming implements, but these you do not 
require, as your lands are more adapted to raising cattle, and cattle, perhaps, would be 
better for you. The Commissioners will give you your choice, whether cattle or farming 
implements… Cattle will be given to you, and potatoes, the same as are grown at Fort 
McLeod. The Commissioners would strongly advise the Indians to take cattle, as you 
understand cattle better than you will farming for some time, at least as long as you 
continue to move about in lodges. 

Ammunition will be issued to you each year, and as soon as you sign the treaty one 
thousand five hundred dollars’ worth will be distributed amongst the tribes, and as soon as 
you settle, teachers will be sent to you to instruct your children to read books like this one 
(the Governor referred to a Bible), which is impossible so long as you continue to move 
from place to place…89  

120. In The Treaties of Canada with the Indians, Morris notes that the terms of Treaty 8 were 
“…substantially the same as those contained in the North-West Angle [Treaty 3] and 
Qu’Appelle treaties”, except that some of the bands preferred to engage in pastoral 
pursuits, and received cattle instead of agricultural implements.90 Although, some of the 
bands received cattle, the intent of the provision was the same as that of the treaty benefits 
provisions in previous treaties: providing a new economic livelihood for the Indians. While 
the purpose is the same, the package of agricultural benefits provisions of Treaty 8 is 
modestly enhanced from the analogous terms of Treaty 6.   

121. As historian Arthur Ray notes in “Treaty 8: A British Columbia Anomaly,” the Indians of 
Athabasca, Mackenzie and Peace River districts put forward petitions to the Crown for a 
treaty shortly after Treaty 6 was signed.91 As Ray, Miller and Tough write, there were many 
reasons why the Indians were anxious to have a treaty, but one major consideration was 
the tumbling fur prices and concurrent tumbling income of the hunter/trapper.92 Federal 
officials, however, were reluctant to enter into a treaty with these Indians. Deputy 
Superintendent General of Indian Affairs Lawrence Vankoughnet, noted that in May 1884, 
Sir John Macdonald stated “I am of opinion that the making of a treaty may be postponed 
for some years, until there is a likelihood of the country being required for settlement 
purposes”93 The Crown’s perspective of the North as a wasteland with little economic value 
declined in the 1880s as surveyors began to report enormous quantities of tar, bitumen, 
natural gas, oil and pitch located in the District of Columbia.94  
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122. The Privy Council report confirms that the value of the lands was the impetus to begin 
treaty negotiations, indicating the Crown’s intention to treat with the Indians of the region. 
Specifically: 

On a report dated 7th January, 1891, from the Superintendent-General of Indian Affairs, 
stating that the discovery in the District of Athabasca and in the Mackenzie River Country, 
that immense quantities of petroleum exist within certain areas of those regions, as well as 
the belief that other minerals and substances of economic value, such as Sulphur, on the 
south coast of Great Slave Lake, and Salt, on the Mackenzie and Slave Rivers, are to be 
found therein, the development of which may add materially to the public wealth, and the 
further consideration that several Railway projects, in connection with this portion of the 
Dominion, may be given effect to at no such remote date as might be supposed, appear to 
render it advisable that a treaty or treaties should be made with the Indians who claim 
those regions as their hunting grounds, with a view to the extinguishment of the Indian 
title in such portions of the same, as it may be considered in the interest of the public to 
open up for settlement.95 

123. Ultimately, Treaty 8 was ratified in 1899, after the discovery of gold near Dawson City, 
Yukon in 1896, and included treaty benefits as follows: 

… 

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for such 
bands as desire reserves, the same not to exceed in all one square mile for each family of 
five or such number of families as may elect to reside on reserves, or in that proportion for 
larger or smaller families; and for such families or individual Indians as may prefer to live 
apart from band reserves, Her Majesty undertakes to provide land in severalty to the extent 
of 160 acres to each Indian, the land to be conveyed with a proviso as to non-alienation 
without the consent of the Governor General in Council of Canada, the selection of such 
reserves, and lands in severalty, to be made in the manner following, namely, the 
Superintendent General of Indian Affairs shall depute and send a suitable person to 
determine and set apart such reserves and lands, after consulting with the Indians 
concerned as to the locality which may be found suitable and open for selection. 

… 

FURTHER, Her Majesty agrees to supply each Chief of a Band that selects a reserve, for 
the use of that Band, ten axes, five hand-saws, five augers one grindstone, and the necessary 
files and whetstones. 

FURTHER, Her Majesty agrees that each Band that elects to take a reserve and cultivate 
the soil, shall, as soon as convenient after such reserve is set aside and settled upon, and 
the Band has signified its choice and is prepared to break up the soil, receive two hoes, one 
spade, one scythe and two hay forks for every family so settled, and for every three families 
one plough and one harrow, and to the Chief, for the use of his Band, two horses or a yoke 
of oxen, and for each Band potatoes, barley, oats and wheat (if such seed be suited to the 
locality of the reserve), to plant the land actually broken up, and provisions for one month 
in the spring of several years while planting such seeds; and to every family one cow, and 
every Chief one bull, and one mowing-machine and one reaper for the use of his Band when 
it is ready for them; for such families as prefer to raise stock instead of cultivating the soil, 
every family of five persons, two cows, and every Chief two bulls and two mowing-machines 
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when ready for their use, and a like proportion for smaller or larger families. The aforesaid 
articles, machine and cattle to be given one for all for the encouragement of agriculture and 
stock raising; and for such Bands as prefer to continue hunting and fishing, as much 
ammunition and twine for making nets annually as will amount in value to one dollar per 
head of the families so engaged in hunting and fishing.96 

124. The Commissioner’s arrived at the present site of Grouard, at the western edge of Lesser 
Slave Lake on June 20, 1899, and the opening discussions were related by journalist 
Charles Mair, who noted the Crown’s emphasis on agricultural and economic benefits: 

…The Queen’s Government wishes to give the Indians here the same terms as it has given 
all the Indians all over the country, from the prairies to Lake Superior. Indians in other 
places who took treaty years ago, are now better off than they were before. They grow grain 
and raise cattle like the white people. Their children have learned to read and write.  

…as some of you may want to sow grain or potatoes, the Government will give you ploughs 
or harrows, hoes, etc., to enable you to do so, and every spring will furnish you with 
provisions to enable you to work and put in your crop. Again, if you do not wish to grow 
grain, but want to raise cattle, the Government will give you bulls and cows, so that you 
may raise stock. If you do not wish to grow grain or raise cattle, the Government will furnish 
you with ammunition for your hunt, and with twine to catch fish…97 

125. The Crown’s conduct after concluding Treaty 6 clearly supports the position that the treaty 
benefits promises continued to be foundational to the negotiation of the numbered 
treaties. In the context of both Treaty 7 and 8 negotiations, the Crown representatives 
clearly stated that the terms offered were at least equivalent to those set out in the 
previously concluded numbered treaties, and a through line was drawn with respect to 
treaty as a means of securing a new economic livelihood for signatory bands and their 
members in the face of significant impending change.  

126. That the Crown’s representatives are quoted as stating the Crown wished to offer terms 
equivalent to the previous numbered treaties underscores the intent of the Treaty 6: to 
successfully allow the Indians to transition to an agricultural economy. While the list of 
agricultural implements set out in the text of Treaty 6 may be considered an 
approximation of what would be needed to transition to agriculture in that territory, it is 
clear that both parties understood the terms of treaty would provide adequate provisions 
to complete a successfully transition. As such, the specific implements listed in Treaty 6 
(and the subsequent treaties) must be interpreted broadly not as a list in itself but rather 
as a promise that the Indians would be provided with the tools necessary to transition to 
agriculture regardless of the number of implements or other benefits this would require.  

127. In summary, from the Indian perspective in Treaty 6, a new livelihood was required to 
combat the existential threat created by increased settler activity and the demise of the 
buffalo. From the Crown’s perspective, provision of the means for the Indians to transition 
successfully to this new livelihood was required to stem Indian action that might threaten 
the Crown’s plans for western settlement. For both parties, these promises were 
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foundational, and formed the core upon which the sacred terms of Treaty 6 were 
concluded. 

Treaty Rights Are Collective Rights  

128. As a final comment on the nature of the treaty benefits at issue in this claim, Ahtahkakoop 
Cree Nation submits that these rights are collective rights which are intended to benefit of 
all members of each band that took treaty.  

129. While treaty rights are inherently collective in nature, they are often necessarily exercised 
on a day-to-day basis by individual members of signatory bands; this, however, does not 
change the essential collective nature of the right. This position finds clear support in the 
relevant jurisprudence.   

130. To the extent that treaty benefits are provided to individuals, the Specific Claims 
Tribunal’s decision in Beardy’s & Okemasis provides helpful guidance for when treaty 
promises are considered assets of the First Nation as a whole. In that case, the issue 
regarding individual versus collective entitlement arose due to section 14(1) of the SCTA, 
the wording of which is identical to the Specific Claims Policy and Process Guide, 
regarding “Grounds for a Claim”, which states that “[a] First Nation may submit a claim 
seeking compensation for its losses…”98 The Respondent Crown in Beardy’s & Okemasis 
argued that the Tribunal lacked jurisdiction to hear the claim as annuities were payable to 
individual members of the band, and therefore did not meet the criteria of a claim brought 
by a First Nation for compensation of “its” losses.99 

131. The Specific Claims Tribunal noted that the ancestors of the Beardy’s & Okemasis First 
Nation entered Treaty 6 as a collectivity, and “…did not present themselves as a legally 
distinct corporate or statutory body.” Furthermore the Beardy’s & Okemasis First Nation 
came within the Indian Act definition of a band: “…any tribe band or body of Indians 
who…are interested in a reserve…or who share alike in the distribution of any annuities…” 
The definition of “band” did not establish, but merely recognized the collective nature of 
indigenous groups.100 The Tribunal elaborated on the collective nature of a band: 

As a collective has no legal identity distinct from its membership, and is in fact and law the 
aggregate of its members, the payment of an annual sum in cash to each member is in effect 
a payment to the collective…101  

132. In its review of the case law, the Specific Claims Tribunal referred to Moulton Contracting 
Ltd., for the proposition that treaty rights are collective rights, and although they are 
collective in nature, they can have both collective and individual aspects: 

The Crown argues that claims in relation to treaty rights must be brought by, or on behalf 
of the Aboriginal community. This general proposition is too narrow. It is true that 
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Aboriginal and treaty rights are collective in nature: see R. v. Sparrow, [1990] 1 S.C.R. 
1075, at p. 1112; Delgamuukkw, at para. 115; R v. Sundown, [1999] 1 S.C.R. 393, at para 
36; R. v. Marshall v. Canada, [1999] 3 S.C.R. 533, at paras. 17 and 37; R. v. Sappier, 2006 
SCC 54, [2006] 2 S.C.R. 686, at para. 31; Beckman, at para. 35. However, certain rights, 
despite being held by the Aboriginal community, are nonetheless exercised by individual 
members or assigned to them. These rights may therefore have both collective and 
individual aspects. Individual members of a community may have a vested interest in the 
protection of these rights. It may well be that, in appropriate circumstances, individual 
members can assert certain Aboriginal or treaty rights as some of the interveners have 
proposed.102 

133. Ultimately, in Beardy’s & Okemasis the tribunal concluded that the treaty promise to 
provide annual payments is a promise to the collective, comprised of members of the band, 
“collectively, as it is constituted at every moment in time.” As such the Beardy’s & 
Okemasis First Nation, a band under the Indian Act and within the definition of the term 
in the SCTA, was considered the present incarnation of the collective that suffered the loss 
of annuities in that claim, and thus the claim fell within the meaning of “its” loss pursuant 
to the SCTA section 14(1).103 

134. That treaty rights are presumptively collective rights is also supported by the Supreme 
Court of Canada’s decision in R v Sundown. In that case the Supreme Court of Canada 
found that a member of a First Nation was entitled to build a cabin on provincial lands in 
order to exercise his right to hunt for food pursuant to the provisions of Treaty 6. A hunting 
cabin was considered reasonably incidental to the right to hunt and an appropriate shelter 
for expeditionary hunting in today’s society. In the context of this finding, the Supreme 
Court noted that any interest in the hunting cabin was a “collective right” derived from the 
treaty and the traditional way of hunting, and it belonged to the “Band as a whole.” 
Furthermore, the cabin was considered an appropriate evolution from the traditional lean-
to that would have been built.104 The decision in Sundown is an example of a present-day 
individual band member exercising a treaty right owed to the collective in a modern 
context. 

135. In the context of the jurisprudence then, it is clear that the treaty rights in issue in this 
claim are presumptively collective rights, notwithstanding that they can be used and 
exercised on a day to day level day-to-day by individual members. The entitlement to 
agricultural and economic benefits is only triggered if and once the Chief and leading men 
of the Band entered into Treaty with the Crown on behalf of their members. To fulfil this 
promise, which we submit did not occur on the facts of this case, the Crown would 
necessarily need to take a census of the signatory Band to determine the extent of the 
benefits owed, with the entitlement formula referring to individuals, families, groups of 
families, and the collective itself. (In this respect we would note that the variable nature of 
the entitlement formula was simply a means by which to measure the sufficiency of 
implements in each specific instance vis-à-vis achieving the fundamental goal of a Band 
and its members transitioning to an agricultural economy; it is not indicative of any 
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individual, family, or office-based entitlement, and does not derogate in any way from the 
collective nature of the treaty right.)  

136. That the treaty benefits in issue are collective is also consistent with the views expressed 
by the parties when the Treaty was negotiated. For just one example – and there are many 
others set out above – on the fourth day of negotiations, an interpreter read out a list of 
requests, including that, “as the tribe advances in civilization all agricultural implements 
[are] to be supplied in proportion.” This discussion underscores the collective nature of 
treaty benefits reflected the common intention of both parties.  

137. As a final point on this issue, we would also note that the non-economic items at issue 
promised specifically to chiefs under the treaty are also collective in nature. In particular, 
the promise to provide a suit of clothing every three years was not tied to an individual but 
rather to the position of chief as an office. Once one ceased to be chief of the collective, 
there was no entitlement to a suit of clothing.  

ISSUE 2: BREACH OF TREATY 

138. As previously examined, the Crown adopted the practice of providing agricultural 
assistance to assist bands in the transition to an agricultural economy. Over the course of 
the numbered treaties, the provision of agricultural assistance evolved from an unwritten 
promise, to a written promise meant to supplement traditional hunting and fishing 
activities, to one of the principle forms of consideration intended to provide a new means 
of livelihood and sustenance for the signatory First Nations facing a growing existential 
crisis. 

139. The following analysis clearly demonstrates that the Crown breached its promise to 
provide agricultural benefits to Ahtahkakoop Cree Nation on the facts of this claim.  

The Crown Did Not Provide the Full Entitlement of Treaty Benefits Owed to the 
Ahtahkakoop Band  

140. In exchange for (what the Crown viewed as) title to the vast traditional territory of the 
Treaty 6 bands, the Crown undertook to provide specific and enforceable treaty benefits 
to the Ahtahkakoop Band. The promise to provide treaty benefits was critical with respect 
to concluding the treaty. Unfortunately, the Crown did not provide the full slate of treaty 
benefits promised, resulting in a shortfall to the First Nation and a breach of treaty. 

141. Before proceeding with the analysis it is important to note that, like the promise to provide 
reserve lands, anything less than the Crown’s provision of the entire package of 
agricultural and economic benefits attracts liability on the Crown. That notwithstanding, 
it is nevertheless relevant to this claim to assess the evidence with respect to the actual 
provision of treaty benefits to the Ahtahkakoop Band and the particulars of the shortfall 
for the purpose of facilitating settlement negotiations in the evet that this claim is accepted 
for negotiation under Canada’s Specific Claims Policy.     

(a) Agricultural Benefits: Tools, implements, seed and livestock 

142. As noted above, treaty negotiations were largely driven by concerns respecting a viable 
replacement food source from the demise of the buffalo, and assistance in transitioning to 
a new way of life in the face of rapidly encroaching settlement. The intent of the 
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agricultural assistance provisions in the numbered treaties generally was to allow a means 
for First Nations to develop a capacity for self-sufficiency in the face of these changes.  

143. In other numbered treaties, there may have been other methods of approaching the issue 
of self-sufficiency, but in Treaty 6, agriculture and cultivation were considered the core 
means for meeting the future livelihood needs of the bands. The Federal Court of Appeal 
in Lac La Ronge Indian Band v Canada summarizes this proposition: 

The [Treaty 6] process was driven by a desire to open up the West for colonization and to 
obtain peace with the Indians. A constant in all the treaties negotiated with the Indians is 
the ceding of territory by the Indians to Canada in return for the grant of a reserve land 
base and specific provisions to assist the Indians in making the transition from a nomadic 
lifestyle based on hunting and gathering to a sedentary one based on agriculture.105 

Historical Record Re: Benefits Provided and Shortfall 

144. Chief Ahtahkakoop and his followers were one of the early groups that hunted bison to 
trade with the Hudson’s Bay Company.106 Ahtahkakoop, also called Star Blanket, was 
among the most influential Cree chiefs at the time and he and his followers often embarked 
on extended hunting trips that took them as far south as the Missouri River.107 

145. As such, Ahtahkakoop’s Band was one of the few Indian Bands that had early 
communications with settlers prior to the negotiations of the Treaty. In 1862, for example, 
hunter Charles A. Messiter built a cabin in the Touchwood Hills and noted that 
Ahtahkakoop was “the only neighbor within calling distance.”108 Missionaries were also 
early visitors to the area where Ahtahkakoop and his followers lived, with Hansen noting 
that “Roman Catholic priests went so far as to baptize Ahtahkakoop’s children while he 
was away on extended trips […]”109 

146. As Hansen explains, the years leading up to the negotiations of Treaty 6 were difficult for 
the Indians in the area. Beyond the extinction of the bison, in 1870, a small pox epidemic 
and prairie fires spread around Fort Carlton quickly. Chief Ahtahkakoop and his followers 
were forced to leave their traditional wintering grounds and move north.110  

147. In 1871, Chief Ahtahkakoop and the Band built one-room cabins near Fur Lake. This 
“semi-permanent camp [was] near the trail that linked the fur-rich lands of the Churchill 

                                                        
105  Lac La Ronge Indian Band v Canada 2001 SKCA 109, 2001 CarswellSask 662 at para 64, leave to appeal to 
SCC refused [2001] SCCA No. 647 [Lac La Ronge Indian Band]. 
106  Jennifer Hansen, “Ahtahkakoop Cree Nation – Treaty Six Benefits Report with a Brief History of the Band,” 
prepared for Maurice Law, May 2019 at 1.  
107  Hansen at 3 referring to Christensen at 77; 124. [DOC005b].  
108  Hansen at 4 referring to quotation from Messiter in Christensen, 113 [DOC005d]; see also Christensen, 120 
[DOC005e]. 
109  Hansen at 4 referring to LAC, MG 17-B2, Class C series F.C. 1/0 “Bishop of Saskatchewan’s Journal of a Visit 
to the Church Missionary Society’s Mission at Asissipi in the Diocese of Saskatchewan.” Report from Bishop of 
Saskatchewan to Church Missionary Society dated 1887/05/06 [DOC015]. See also John Hones, the Red Indians of 
the Plains (Toronto: McClelland, Goodchild & Stewart, Ltd., 1916), 178-181 [DOC016a]. 
110  Hansen at 8-9 referring to Butler, The Great Lone Land, 227-228, 235 and 369. [DOC028]; Dempsey, Big 
Bear, 40 [DOC19b]. 
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River to the overland trails to Forts Carlton and Pitt.”111 The Band occupied these cabins 
on a seasonal basis.112 In 1872, the Band was visited by Chief Factor Christie and Daniel 
Villebun, Christie’s servant who was married to one of Ahtahkakoop’s Headman’s 
daughters.113 While the camp was empty on Christie and Villebun’s initial trip, they found 
the Band occupying on the cabin on the way back. They stayed at Chief Ahtahkakoop’s 
house and noted the cabins were clean and well-stocked with fresh cut wood.114 

148. The pre-treaty history of the Band indicates that they were self-sufficient, although 
generally lacking in resources. As Hansen notes: 

This commentary suggests that Ahtahkakoop and his band were still able to hunt, freight 
and guide in the warmer seasons as opportunities presented themselves, but the settlement 
north of Carlton was becoming their refuge during the cold season. It was also their strategy 
for the future. What the band lacked was resources: equipment and skills for new ventures, 
and financial support when calamity occurred.115  

149. The area where the Band had set up was seen as an ideal place for agriculture, with Colonel 
P. Robertson-Ross, the commander of the Canadian militia, noting that the land near 
Carlton and the whole country along the North bank of the North Saskatchewan river, 
extending for hundreds of miles to the westward, including Sandy Lake, was “particularly 
well adapted for settlement” with “very fertile” land.116  

150. In 1874 Anglican missionary Reverend John Hines and Chief Ahtahkakoop had arranged 
a partnership and it was reported that Chief Ahtahkakoop wished to permanently settle 
his Band and engage in farming.117 The two created a farming settlement together and 
surveyed an area at Sandy Lake in late 1874 for this purpose.118In 1875, prior to the 
negotiations of Treaty 6, the Band began cultivating  their land at Sandy Lake with the help 
of Hines.  

151. In 1875, the Bishop of Saskatchewan reported on the progress of Reverend Hines, noting 
that “the object aimed at by Mr. Hines is to induce the Indians to take up claims of land 
and settle down by the steady work of farming. […] From all that I can learn I think he is 
very likely to succeed in his efforts.”119 

                                                        
111  Hansen at 11 referring to Christensen, Ahtahkakoop,  153. [DOC005h]. 
112  Hansen at 13 referring to Christensen, Ahtahkakoop, 153-155. [DOC005h]. 
113  Hansen at 13 referring to Christensen, Ahtahkakoop, 153-155. [DOC005h]. 
114  Hansen at 13 referring to Christensen, Ahtahkakoop, 155. [DOC005h]. 
115  Hansen at 14.  
116  Hansen at 11 referring Sessional Paper No. 9-1873. “Reconnaissance of the North West Provinces and Indian 
Territories of the Dominion of Canada, and Narrative of Journey Across the Continent Through Canadian Territory to 
British Columbia and Vancouver Island,” [Session 5 of Parliament 36 Victoria], cxiv [DOC035]. 
117  Hansen at 17 referring to Christensen, Ahtahkakoop, 170- 178. [DOC005j]. 
118  Hansen at 17 referring to Christensen, Ahtahkakoop, 174-178. [DOC005j]. 
119  Hansen at 17-18 referring to LAC MG17-B2 "Notes from the Bishop of Saskatchewan's Journal, January to 
May, 1875." Report from Bishop of Saskatchewan to Church Missionary Society dated 1875/01-1875/05. Page 6-7 
[DOC044].   
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152. Both Reverend Hines and Chief Ahtahkakoop contributed to starting the farm at Sandy 
Lake. Hansen notes that Hines contributed potatoes, barley, and wheat to the farm while 
Chief Ahtahkakoop purchased seed. This purchase included 12 bushels of potatoes, 4 
bushels of barley, 2 bushels of wheat and various garden seeds.120 As Hansen writes, 
“breaking the land was a community effort and because of shortage of time, implements, 
and oxen, it was decided the band would plant one large field and share the harvest.”121 

153. A January 11, 1875, letter from the Battle River Cree inquired as to when the treaty 
commissioners would arrive.122 Chief Ahtahkakoop, however, did not participate in the 
inquiry. As he later explained: 

I never sent a letter to the Governor; I was waiting to meet him, and what we have asked 
we considered would be for the benefit of our children. I am not like some of my friends 
who have sent their message down, even stretched out their hands to the Queen asking her 
to come; I have always said to my people that we would wait to see the Governor arrive, 
then he would ask what would benefit his children…123 

154. This approach was apparent in the summer of 1875, when Chief Ahtahkakoop and 
Mistawasis stopped a group of surveyors from completing their tasks prior to the 
implementation of a treaty. The surveyors reported to Commissioner Morris that “the 
Indians about the Fort say, and the chief is here “Star Blanket”, that they will not allow a 
stick to be cut until a treaty is made.”124 

155. That same summer, Reverend John McDougall was sent around the Treaty 6 territory to 
give gifts and reassure the Cree with respect to treaty negotiations. McDougall stopped at 
Sandy Lake – where the Ahtahkakoop farm with Reverend Hines had been surveyed – but 
found few people present.125 It is likely that the Band was hunting at this time as Hines 
often noted in his journals that Band members would frequently leave the farm in search 
of game.126  

156. The Band returned in late August 1875 with dried meat, fat, and pemmican. Their crop 
was somewhat successful, with potatoes producing the biggest output. Wheat and barley 
produced around 180 bushels..127 

                                                        
120  Hansen at 18 referring to LAC MG17-B2. Letter from Reverend John Hines to Archdeacon Abraham Cowley 
dated 1875/11/04 [DOC045]. See also the discussion provided in Christensen, 185 [DOC005l].   
121  Hansen at 18. 
122  Hansen at 19 referring to LAC RG10 V.3616 F.4490. Letter from Massane for the Battle River Cree to 
Lieutenant Governor Alexander Morris dated 1875/01/11 [DOC046].   
123  Hansen at 18 referring to Morris, Treaties of Canada, 219 [DOC038].   
124  Hansen at 20 referring to Sessional Paper No. 57-1877. "Return from Secretary of State R.W. Scott", [Session 
4 of Parliament 3, 40 Victoria], 19 [DOC048].   
125  Hansen at 21-22 referring to Christensen, 203 [DOC005o]. McDougall indicated there were three tents with 
twenty-four people at Sandy Lake. Christensen claims that most members of the ACN were away hunting at the time.   
126  Hansen at 22 referring to LAC MG17-B2. Letter from Revd. John Hines to Archdeacon Abraham Cowley dated 
1875/11/04 [DOC045].  
127  Hansen at 24 referring to Christensen, 203-204 [DOC005o]; LAC MG17-B2 Letter from Reverend John 
Hines to Archdeacon Cowley dated 1875/11/04 [DOC045].   
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157. In 1876, once the ground thawed and before treaty negotiations, the Band again put land 
under crop..” Hines’ 4 oxen assisted the Band with cultivation.128  

158. Chief Ahtahkakoop was present at the negotiations of Treaty 6 in August 1876 with 
Reverend Hines noting that “Ata-kwa-koop & Mis-ta-wa-sis wer [sic] made the head chiefs 
of the whole Cree nations.”129 The first treaty payments were paid out in the days after the 
signing of the treaty. The Ahtahkakoop Band was one of the largest in attendance with 276 
listed members.130 Ahtahkakoop also communicated to the Crown that he wished to have 
his reserve at Sandy Lake, on the spot where the Band was already settled and cultivating 
the land.131 

159. In the spring of 1877, the Band received some provisions including seed, flour, sugar, 
tobacco and pemmican from the Crown. These were not sufficient to feed everyone, and 
Chiefs Ahtahkakoop and Mistawasis petitioned the Crown for more seed and enough 
provisions to last them through spring.132  

160. As expressed by Chief Ahtahkakoop in 1876, the Chief Ahtahkakoop and Chief Mistawais 
wished to have their reserves surveyed together at Sandy Lake, where they could use the 
resources and assistance of missionary John Hines. In 1878, Chief Mistawasis confirmed 
that he wished his reserve to be surveyed adjacent to Ahtahkakoop’s reserve at Sandy 
Lake.133 When the reserve was eventually surveyed in 1879, the Chief’s instructions were 
not followed, and Surveyor Edgar Bray noted that “the Indians expressed much 
dissatisfaction with the survey and at a meeting of the head men it was decided to have me 
stop the work until the Lieutenant Governor could be seen and an effort made to have the 
shape of the reserve changed so that all the improvements of the band would lie within the 
boundaries thereof, which would not be the case if run as first intended.”134 

161. Chief Ahtahkakoop brought up the issues with the reserve at a meeting with Indian 
Commissioner Dewdney in 1880, stating that “there is a long distance between the 

                                                        
128  Hansen at 24 citing Christensen, Ahtahkakoop, 212-3 [DOC005p].   
129  Hansen at 25 referring to LAC MG17-B2. Journal from Reverend John Hines to the Church Missionary Society 
dated 1876/08/17 [DOC060].   
130  Hansen at 26 referring to LAC RG10 V.9412. "Treaty Annuity Paylists." Paylist dated 1876 [DOC064].   
131  Hansen at 26 referring to LAC RG10 V.3636 F.6694-1. List from Treaty Commissioner William Joseph Christie 
dated ca. 1876/12 [DOC065].   
132  Hansen at 67 referring to LAC RG10 V.3670 F.10771. Letter from Lieutenant Governor David Laird to Minister 
of the Interior dated 1878/11/12 [DOC240]; Sessional Paper No. 7-1879. "Annual Report of the Department of Indian 
Affairs for the Year Ended 30th June, 1878," [Session 1 of Parliament 4, 42 Victoria], 59-63 [DOC241].   
133  Hansen at 81-82 referring to Report from Reverend John Hines to Church Missionary Society dated 
1876/08/17 [DOC060]; Report from Reverend John Hines to Church Missionary Society dated 1876/10/25 
[DOC283]; Christensen, 300-301 [DOC005zt].    
134  Hansen at 82-83 referring to NRCAN SK FB 725. Report from Surveyor Edgar Bray to Minister of the Interior 
dated 1879/01/10 [DOC252].   
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reserves, and mine is in a part of that is swampy and useless.”135 Hansen notes that no 
changes were ever made to the boundaries or location of the reserve.  

162. The Band again received provisions in 1878, including some flour, tea, sugar, pemmican 
and wheat.136 At the end of that year, Chief Ahtahkakoop and some other Chiefs placed a 
request for extra support during next year’s seeding, due to the rapid decline of the 
bison.137 The Band received a third round of provisions in 1879.138 

163. In 1879, Chief Ahtahkakoop led a group of Cree chiefs to Fort Carlton where they met with 
Indian Commissioner Edgar Dewdney at the chiefs’ request. The Montreal Gazette 
published the chiefs’ statements, made via an interpreter: 

[…] We want what aid Government can give us. We have endeavoured to fulfil our part of 
the treaty. We know the plan of the Government to make us self-supporting is a right one; 
but we have no knowledge to carry it out. A few of us have stuck manfully to the tilling of 
the soil, but many have not done so. The seed given to us have been put in the ground, and 
is producing well, but the crops are still standing, and until they are harvested we want aid. 
This is the view of all the chiefs; we want a little help in the shape of provisions until 
harvesting is done.  

The cattle we got from the government all died; they were brought from Montana, and we 
protested that they would not do. We saw the keepers of them on horseback. We did not 
want at the time to annoy the Governor, and we took these cattle. They were like the wild 
fowl, we saw them here, and then they disappeared; some, when tied in stables, choked 
themselves; some could not be fed, and to catch them was a fight, so wild where they. They 
did not take to the food, although the grass was good, and even barley and wheat fed to 
them in the sheaf had no effect upon them. In taking the treaty, we expected to raise cattle 
from the six given to us, and we expect and hope Government will replace them. We have 
two oxen left, and these have been working all summer breaking up land. It is impossible 
that we can get on with these two oxen, and we want some aid if we can get it from 
Government; if this can be done, not only myself but all who want to live by the cultivation 
of the soil, will be pleased. We think what we ask is not unreasonable, and we hope it will 
be granted.139 

                                                        
135  Hansen at 84 referring to “Chronicles By The Way: The Indian Pow-wow - Grievances of the Red men - How 
the treaties are carried out - Wild Montana cattle for milch cows - The Indian questions - Government contracts.” 
Montreal Gazette of Montreal dated 29th September. Page 2 [DOC078].   
136  Hansen at 67 referring to Sessional Paper No. 7-1879. "Annual Report of the Department of Indian Affairs for 
the Year Ended 30th June, 1878", [Session 1 of Parliament 4, 42 Victoria], 59-63 [DOC241].   
137  Hansen at 67 referring to LAC RG10 V.3670 F.10771. Letter from Lieutenant Governor David Laird to Minister 
of the Interior dated 1878/11/12. See page 6 [DOC240]. See also Christensen, 358-359 [DOC005o].   
138  Hansen at 68 referring to LAC RG10 V.3697 F.15678. Statement from Indian Affairs dated 1879/09/10 
[DOC244b].   
139  Hansen at 31-32 referring to Our Special Correspondent, "Chronicles By The Way: The Indian Pow-wow - 
Grievances of the Red men - How the treaties are carried out - Wild Montana cattle for milch cows - The Indian 
questions - Government contracts," The Montreal Gazette of Montreal dated 1879/09/29. Page 2 [DOC078].   
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164. Chief Ahtahkakoop also asked for flints, fish nets, and larger axes for the Band.140 Indian 
Commissioner Dewdney later recounted the event to the Department and noted that “they 
were the first Indians [he] met in the North West who appeared to […] have any substantial 
grievances.” He noted that the complaints about livestock were “perfectly correct” as the 
animals were sore-footed, poor and wild.141  

165. In this context, the historical record is clear that the transition into the agricultural 
livelihood promised by Treaty 6 was not easy for the Band. Insufficiency respecting the 
quality and quantity of implements and instruction took a grave toll. Indeed, as Hansen 
notes, Reverend Hines’ journals suggest that “the implementation of treaty provisions 
failed to prevent or comprehensively address hunger and sickness.”142 

166. Indian Agent Rae reported on the status of the Band’s farming in September 1879, noting 
that he “was pleased with the way they have worked,” and that “their barely…is very good.” 
While Rae noted that they were “evidently trying to do their best” the Band “have not as 
much new land broken up for next year as I should like.” Rae attributes this  “to the scarcity 
of work cattle and the labor they have put on their places this summer.”143 

167. According to Hansen, after inspections were completed on August 21, 1880, Chief 
Ahtahkakoop’s crop at Sandy Lake was recognized by the Department as being the best in 
the region for which he received a yoke of oxen as a prize. Later that month, the Band’s 
crop was swiftly destroyed by an early frost.144  Hansen notes that one of Ahtahkakoop’s 
councilors also received a cow. These livestock were not provided pursuant to the Treaty. 

168. That said, the Crown’s implementation of the Home Farm Program, which aimed to teach 
Indians’ how to farm at a centralized farm, using the crops as rations for the Indians while 
they developed their own farms, proved disastrous.145 At the meeting in 1879 with Indian 
Commissioner Dewdney referenced above Chief Ahtahkakoop provided important insight 
into the Indians’ perspective on the policy and farming instructors generally: 

I would prefer to have had men in the country who understood the language. The men are 
here, and they cannot be sent back. I am glad instructors are coming; it is a good plan, and 

                                                        
140  Hansen at 32 referring to Our Special Correspondent, "Chronicles By The Way: The Indian Pow-wow - 
Grievances of the Red men - How the treaties are carried out - Wild Montana cattle for milch cows - The Indian 
questions - Government contracts," The Montreal Gazette of Montreal dated 1879/09/29. Page 2 [DOC078].   
141  Hansen at 32-33 referring to LAC RG10 V.3704 F.17858. Report from Indian Commissioner Dewdney to 
Superintendent General John A. Macdonald dated 1880/01/28 [DOC077]. 
142  Hansen at 30 referring to Christensen, Ahtahkakoop, 401, quoting Chief Commissioner James A. Grahame 
writing Factor Lawrence Clarke on 1880/01/16 [DOC005v].   
143  Hansen at 34 referring to Sessional Paper 14-1881. "Annual Report of the Department of Indians Affairs for 
the Year Ended 31st December, 1880", [Session 3 of Parliament 4, 44 Victoria], 82-3 [DOC083].   
144  Hansen at 34 referring to Sessional Paper No. 14-1881. "Annual Report of the Department of Indians Affairs 
for the Year Ended 31st December, 1880", [Session 3 of Parliament 4, 44 Victoria], 82-3 [DOC083]; see also 
Christensen, 405 [DOC005x].   
145  Hansen at 33 referring to Carter, Chapter 3, esp. pages 90-94 [DOC079a].   
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will teach us many things we want to know; and if we find them following the instructions 
of the Government, we will do all we can to follow their teaching.146 

169. George Chaffee was the farming instructor assigned to the Ahtahkakoop and Mistawasis 
Bands, also heading up the Home Farm in the area. Hansen notes that he rarely visited 
the reserves, and the Home Farm he led was off-reserve.147 As a result, it was Reverend 
Hines, not Chaffee, who had the most influence on farming at Ahtahkakoop reserve.  

170. In August 1881 Chief Ahtahkakoop was among one of the Treaty 6 Chiefs who met with 
the Marquis of Lorne, the Governor General on his visit to the region. Chief Ahtahkakoop’s 
lengthy statement at this meeting was reported to the Minister of the Interior: 

I am a poor man and now will express my views on this subject, but as I look round I do 
not see anything I could live by. I see nothing, all that I used to live on has gone. Where I 
used to get my [living] was the animal the buffalo, and also I had horses, now the buffalo 
and the horses have left me. I say that I am a poor man.  

You may have seen the poverty of the land as regards the animals—that was my hunting 
ground. I used to find them all I wanted. Now it is a solitary wilderness. I find nothing 
there, when I look at all this I see but one thing left, that is to work the ground. I am too old 
to work but I think of my children & grandchildren they may learn.  

The first thing we want is some strength, i.e. farm implements & cattle – these are 
necessary. If we don’t progress faster than in the past years, we shall move very shortly and 
my Grandchildren will not see it for we walk very slowly now. Why I say this is that the 
crops we have raised, the half was spoilt as sickness came upon us and my people could not 
work. I remember right on the treaty, it was said that if any famine or trouble came the 
Government would see to us and help. My trouble arose from partly starvation and 
sickness. The remedy I ask for now. We want nets, we want guns. As for these, only for 
living. There is another thing we lack. When I take a flail to thrash I lose part of my wheat. 
I want a thrashing machine. A thrasher and a reaper and the power to work them. There is 
no end to my losses. I loose [sic] in the thrashing. I have miles sometimes to go through the 
snow to have my grain ground, and I only am able to bring back a handful of flour. I make 
no doubt that His Excellency will sympathize with us, that he will open his heart towards 
the trouble of the Indian Children. What we want is speedy help on my farms. I have no 
more to say. I wish to be remembered to the Great Mother & to the Princess and please 
remember us in the cold winter days & give me covering for my women and children.148 

171. That same year, Chiefs Ahtahkakoop and Mistawasis were able to convince Indian Agent 
Rae to buy a thresher for the two Bands. This machine was paid for by the Bands not the 
Crown, and user fees were charged each time the machine processed wheat.149 The Band 
put in 215 acres of crop in 1882, including wheat, barley, potatoes, turnips and a vegetable 

                                                        
146  Hansen at 33 referring to The Montreal Gazette 1879/09/29, page 2 [DOC078].   
147  Hansen at 33 noting that “Christensen states that hay, grain, and vegetables were grown on the reserve in 1879 
“without any help from the new farm instructors and the agent” on page 390 [DOC005v]. She later states that “the 
farm instructor made very few visits to the Ahtahkakoop Reserve.” Ibid., 407 [DOC005w].” 
148  Hansen at 34-35 referring to LAC RG10 V.3768 F.33642. "Councils with N.W.T. Indians [Extracts]." Report 
from Governor General's Secretary to Minister of the Interior dated 1881/11/04 [DOC084].   
149  Hansen at 35 referring to Sessional Paper No. 6-1882. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1881", [Session 1 of Parliament 5, 46 Victoria], 83 [DOC085].   

 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 65   

garden. Their output included 1000 bushels of wheat, 400 bushels of barley, 750 bushels 
of potatoes, and 2800 bushels of turnips.150 That year Indian Agent Rae also noted that 
there was no use in encouraging Bands to put more acres under crop as there was a lack 
of workable oxen. He recommended that the old oxen be butchered and noted at least 10 
more yoke of oxen were necessary.151 

172. Indian Agent Rae also recommended that the Band receive their treaty pigs, which had 
not been supplied. Unfortunately, the threshing machine bought just months earlier also 
kept breaking down and without the means to fix the machine, the Band was forced to 
thresh by hand, a labour intensive endeavor.152 Some Band members also turned to paid 
work for settlers in the area, helping white farmers to break their land. Inspector Thomas 
Wadsworth was not pleased to hear this news and wrote in the Annual Report for 1882 
that he had “lectured the chiefs regarding it”.153 

173. The Band continued to achieve some moderate success at farming in 1883. They had 80 
acres of wheat, 50 acres of barley, 18 acres of potatoes, 12 acres of turnips and 2 acres of 
carrots under crop that year along with a vegetable garden and oats. The Annual Report 
for 1883 indicated that the Band was “equal, if not superior, to those of the white settlers 
in the vicinity and the Indians appear to take great pride in their farms.”154 Nonetheless, 
while the Department reported that the Ahtahkakoop Band was doing their best to 
transition to an agricultural livelihood, any significant progress was still hampered by lack 
of proper implements and tools. In December, the Band waited for a threshing machine to 
arrive and were reported to be in a “starving condition”. Eventually Chief Ahtahkakoop 
and some of his men were forced to thresh by hand and take the crop to Prince Albert for 
milling.155 

174. While the much-needed threshing machine eventually arrived in February, the Band had 
to wait 3 weeks before receiving permission to take their grain to Prince Albert for milling, 
notwithstanding that they were in desperate need.156 Reverend Hines, still working closely 
with the Band, wrote to the Church Missionary Society: 

                                                        
150  Hansen at 35 referring to Sessional Paper No. 5-1883. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1882", [Session 1 of Parliament 5, 46 Victoria], 264-265 [DOC086].   
151  Hansen at 35-36 referring to LAC RG10 V.3600 F.1752. Copy of letter from Agent John M. Rae to Indian 
Commissioner Edgar Dewdney dated 1882/04/12 [DOC087].   
152  Hansen at 36 referring to Sessional Paper No. 4-1884. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1883", [Session 2 of Parliament 5, 47 Victoria], 121 (see last line under Mistawasis 
heading) [DOC088]; Christensen, Ahtahkakoop, 434-435 [DOC005za].   
153  Hansen at 36 referring to Sessional Paper No. 5-1883. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1882", [Session 1 of Parliament 5, 46 Victoria], 186 [DOC089]; Christensen, 
Ahtahkakoop, 434-435 [DOC005za].   
154  Hansen at 36-37 referring to Sessional Paper No. 4-1884. "Annual Report of the Department of Indian Affairs 
for the Year Ended 31st December, 1883", [Session 2 of Parliament 5, 47 Victoria], xlviii [DOC092]; Sessional Paper 
No. 4-1884. "Annual Report of the Department of Indian Affairs for the Year Ended 31st December, 1883", [Session 2 
of Parliament 5, 47 Victoria], 192-3 [DOC091].     
155  Hansen at 37 referring to Christensen, Ahtahkakoop, 452-3, quoting John Hines’ mission journal entry for 
9th March, 1884 [DOC005zb].   
156  Hansen at 37 referring to Christensen, Ahtahkakoop, 453 [DOC005zb]. 
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Sometimes reports reach you that the Indians are well cared for by their Government & 
that they are content and doing well on their farms. These reports must be from people 
who really know nothing of the true state of the poor Indian but who take a delight in 
praising those in authority whether they are deserving of praise or not.157 

175. While the official Department reports indicate that the Band had a good crop, the on-the-
ground reports of Reverend Hines contradicted these statements. Hansen notes “it is 
difficult to account for this discrepancy, since the agent visited the reserve at least twice 
during that winter and must have been aware of their plight.”158 

176. In 1884, the Band was again being threatened by famine. After treaty payments, some of 
the band left the reserve to hunt in the forest because there had been “no harvest.”159 

177. In this context it is interesting to note that, while these environmental factors essentially 
wiped out the entirety of the Band’s 1884 crop, Department records claim the Band had 
success with their crop that year. In particular, Departmental records indicate that 400 
bushels of wheat, 100 bushels of potatoes, and 800 bushels of turnips were harvested.160 
Hansen notes, perhaps euphemistically, that it is difficult to explain the vast discrepancy 
between Hines’ accounts and official Department records.161 

178. The Department’s austerity policies spurred on protests on the part of the Cree chiefs and 
Chief Ahtahkakoop travelled to a summit of the Chiefs at Beardy’s reserve to discuss the 
terms of the Treaty and the Crown’s failure to fulfil these sacred promises. The 
Saskatchewan Journal reported that the Cree chiefs were upset that the Crown had 
bought Indian land from the Hudson’s Bay Company and wanted that money to be spent 
negotiating new treaties.162 Sub-Agent J.A. Macrae sent a report to Assistant Indian 
Commissioner listing the chiefs’ concerns with respect to Treaty 6. These concerns 
included insufficiency and low quality livestock, poor implements, poor crops and a lack 
of rations.163   

179. Chief Ahtahkakoop and Chief Mistawasis travelled for Fort Carlton in November 1884 in 
search of aid for their starving people. Peter Ballendine, who had acted as a government 
interpreter for Treaty 6, met the Chiefs and reported to Assistant Commissioner Reed that 
assistance was badly needed for the Bands. Ballendine noted that “there is many a time 
they are very angry but always hold themselves not to say anything, fearing they may excite 

                                                        
157  Hansen at 37 referring to Christensen, Ahtahkakoop, 453 [DOC005zb]. 
158  Hansen at 37 referring to Christensen, Ahtahkakoop, 460 [DOC005zb]. The crop years of 1883 and 1884 
are discussed in detail by Christensen: see Chapter 24, “Good Crops Yet the People Starved, 1883-1884” in Ahtahkakoop 
[DOC005zb], which is largely based on the observations of Revd. John Hines.   
159  Hansen at 40, referring to Christensen, Ahtahkakoop, 484-5, based on Hines’ journal entries for 24th and 
26th October 1884 [DOC005zc].   
160  Hansen at 40 referring to Christensen, Ahtahkakoop, 484-485, based on Hines’ journal entries for 17th August 
and 3rd October 1884 [DOC005zc].   
161  Hansen at 40. 
162  Hansen at 37-38 referring to Saskatchewan Herald of Battleford dated 1884/08/09. Page 2 [DOC093].   
163  Hansen at 38-39 referring to LAC RG10 V.3697 F.15423. Copy of letter from Indian SubAgent James Ansdell 
Macrae to Indian Commissioner Edgar Dewdney dated 1884/08/25 [DOC094].    
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their young men and other friends”.164 This news reached Indian Commissioner Dewdney 
who reported to Superintendent General John A Macdonald that the Chiefs were “two of 
our best Indians” and “should be well cared for”.165 Hansen notes that the Chiefs concerns 
and requests for aid were “met with indifference” in the Department.166 

180. In January 1885, the Band was overseen by a new Indian Agent, John Bean Lash. One of 
the first communications received by Lash was from Indian Commissioner Dewdney who 
wrote that rations for the 1884 winter had been too high and would need to be reduced.167 
Curiously, the Annual Report for 1884 noted that the Band was “able to sustain themselves 
during the winter upon the products of the soil” with a “sufficiency of grain in the spring 
for seed, and of flour for food while they were planting the former”.168 

181. The Metis’ Northwest Rebellion broke out in the spring of 1885. Chief Ahtahkakoop and 
his Band left for the forest on March 29th, starting a neutral camp near Prince Albert and 
did not return to their reserve until June 16th.169 In their absence, various events unfolded 
that would have consequences for the entire Saskatchewan region. Most notable was the 
Frog Lake Massacre of April 2, 1885 that resulted in 9 deaths including Indian Agent 
Thomas Quinn and Farm Instructor John Delaney.170  

182. Summarizing the events of the Northwest Rebellion to the Superintendent General of 
Indian Affairs, Indian Agent Lash noted that the Ahtahkakoop Band (along with that of 
Mistawasis’s) “deserve great credit for the stand they took and the manner in which they 
controlled their bands”.171 The same letter noted that the Northwest Rebellion delayed the 
Indians’ seeding of crop and returns were small as a result.172 As Hansen explains, in the 

                                                        
164  Hansen at 40 referring to LAC RG10 V.3582 F.949. Letter from Peter Ballendine to Assistant Commissioner 
Hayter Reed dated 1884/11/08 [DOC098].   
165  Hansen at 40 referring to Sessional Paper No. 3-1885. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1884", [Session 3 of Parliament 5, 48 Victoria], 157 [DOC099].   
166  Hansen at 40 referring to Christensen, Ahtahkakoop, 487 [DOC005zc].   
167  Hansen at 41 referring to LAC RG10 V.3704 F.17799. Letter from Commissioner Edgar Dewdney to Indian 
Agent John Bean Lash dated 1885/01/09 [DOC101].   
168  Hansen at 41 referring to Sessional Paper 3-1885. "Annual Report of the Department of Indians Affairs for the 
Year Ended 31st December, 1884", [Session 3 of Parliament 5], xlii [DOC102].   
169  Hansen at 42 referring to John Hines described how the “Asissippi” Indians (i.e. the ACN) left their reserve 
and remained loyal to the Crown, see LAC MG17-B2. Letter from Reverend John Hines to Policy Adopted by Indian 
Agent Reed in Supplying Food to the Indians within the Battleford Agency dated 1885/07/10 [DOC114]. See also 
Waiser, A World We Have Lost, 537 [DOC025b]; Christensen, Ahtahkakoop, 506 and 520 [DOC005zd].   
170  Hansen at 42 referring to Allen Ronaghan, "Was there a Tenth Victim at Frog Lake?," Alberta History (Winter, 
2006) [DOC113] and Theresa Gowanlock and Theresa Delaney, Two Months in the Camp of Big Bear (Toronto: 
Parkdale, 1885) [DOC111].   
171  Sessional Paper No. 4-1886. "Annual Report of the Department of Indian Affairs for the Year Ended 31st 
December, 1885", [Session 4 of Parliament 5, 49 Victoria], 125-6 [DOC118]; 140-1 [DOC119]. See also LAC RG10 
V.3716 F.22279. Letter from Assistant Commissioner Hayter Reed to SG Indian Affairs dated 1885/07/22 [DOC120], 
where Reed states that during the rebellion, Farm Instructor Chaffee “removed with all his Indians, much of his 
provisions and stock to Sturgeon Lake and remained with them there during the time the hostilities continued.” Since 
Chaffee was assigned to Chief Ahtahkakoop’s band, it is to be surmised that what Reed referred to as Chaffee’s Indians 
would have included the ACN.    
172  Sessional Paper No. 4-1886. "Annual Report of the Department of Indian Affairs for the Year Ended 31st 
December, 1885", [Session 4 of Parliament 5, 49 Victoria], 125-6 [DOC118]; 140-1 [DOC119].  

 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 68   

wake of the Northwest Rebellion, the Department labelled bands as loyal or disloyal and 
stopped paying annuities or doling out rations for those deemed disloyal.173 Ahtahkakoop 
was considered loyal. 

183. According to Hansen, the Ahtahkakoop Band returned to their reserve after the Rebellion 
and “attempted to return to a normal life.” Hansen notes that sowed barley, potatoes and 
turnips but a hot spell deterred everything but the potatoes.174 

184. The 1886 Annual Report noted that that Band had “substantial houses, well fenced fields, 
large number of cattle, farming implements, and tools”.175 As Hansen comments, 
Inspector Wadsworth was also happy that the Band was practicing individual farming, 
rather than collective farming.176 The Department was of the opinion that collective 
farming obstructed the Indians’ advancement.177 

185. In 1886, the Band commenced sowing on April 15th. Department reports indicate that the 
Band were early to complete their harvest and threshing.178 Reverend Hines took over as 
farm instructor during this period. He communicated his own grievances with the 
Department during this time, noting that the Band’s recent shipment of livestock was of 
inferior condition and the Band had been shorted a cow.179 

186. Hansen notes that these complaints, along with the complaints from others connected to 
the Carlton Agency, prompted the Department to send clergyman John Alexander McKay, 
the temporary Indian Agent at Battleford, to Carlton to look at the accounts. Hansen 
explains that discrepancies in the inventory and accounting were found but no reprimand 
was applied because the Agent deemed responsible for most of the errors was no longer 
with the Agency.180 McKay also looked into the quality of the livestock sent and concluded 
that Reverend Hines was correct that the livestock was of inferior quality. Despite this 
confirmation, Assistant Commissioner Reed determined that this finding was 

                                                        
173  Hansen at 43 to 44. 
174  Hansen at 43 referring to Statistics are provided by Sessional Paper No. 4-1886. "Annual Report of the 
Department of Indian Affairs for the Year Ended 31st December, 1885", [Session 4 of Parliament 5, 49 Victoria], 202-
203 [DOC122]; commentary on weather provided by Christensen, 527 [DOC005ze].   
175  Hansen at 44 referring to Sessional Paper No. 6-1887. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1886", [Session 1 of Parliament 6, 50 Victoria], xlvii [DOC125].   
176  Hansen at 44 referring to Sessional Paper No. 6-1887. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1886", [Session 1 of Parliament 6, 50 Victoria], xlvii [DOC125].  
177  Hansen at 44 referring to Sessional Paper No. 12-1890. "Annual Report of the Department of Indian Affairs 
for the Year Ended 31st December, 1889", [Session 4 of Parliament 6, 53 Victoria], Part I 165-6 [DOC126].   
178  Hansen at 44 referring to Christensen, Ahtahkakoop, 547 [DOC005zh].   
179  Hansen at 45 referring to LAC RG10 V.3758 F.31668. Report from Revd. John Hines to Acting Indian Agent 
dated 1886/06 [DOC131].   
180  Hansen at 46 referring to Report of Cattle supplied to Indian of Prince Albert Agency,” Copy of Report from 
Indian Agent J.A. Mackay dated 1886/06/16 [DOC132f]; Memorandum to the Minister of Indian Affairs from Clerk 
Rob Sinclair dated 1886/12/16 with enclosure [DOC132q].   
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irrelevant.181 Hines’ time as farming instructor was short-lived: he resigned quickly as the 
position affected his duties as Reverend.182  

187. In 1886, Chief Ahtahkakoop was recognized for his loyalty to the Crown during the 
Northwest Rebellion. Invited to Ottawa, he and other loyal chiefs received recognition and 
were able to speak about their bands’ transition to agriculture and their grievances with 
respect to the same. Councillor O’Soup, who acted as spokesperson for the chiefs, stated 
that “we are not like dogs; we are human beings.”183 As Hansen notes, this trip gave Chief 
Ahtahkakoop the opportunity to request that his Band’s agricultural and economic 
activities be expanded beyond the strict interpretation contained in the text of the Treaty. 
His requests included milk pans, butter churns and spinning wheels.184 

188. The Band also invested in sheep. This unfortunately turned out to be a failure due to the 
Crown’s restrictive Indian economic policies which left the Band was unable to sell its wool 
as they could not get the necessary permits from the Indian Agent. Ultimately the endeavor 
resulted in large amounts of wool sitting “in useless piles.”185 The rest of the sheep died 
from disease.186 At the same time, although the weather was favourable for farming, the 
Band was in desperate need of a thresher and the Band’s crops sat until the thresher 
became available.187  

189. Hansen notes that when the thresher did arrive in both 1887 and 1888 that it was in poor 
condition In 1887, Inspector Wadsworth allowed the Band to sell their unthreshed grain 
to buy meat; this move was necessary given that the hunt in 1888 was very poor.188 Hansen 

                                                        
181  Hansen at 46 referring to Report of Cattle supplied to Indian of Prince Albert Agency,” Copy of Report from 
Indian Agent J.A. Mackay dated 1886/06/16 [DOC132f]; Memorandum to the Minister of Indian Affairs from Clerk 
Rob Sinclair dated 1886/12/16 with enclosure [DOC132q].   
182  Hansen at 46 referring to Christensen, Ahtahkakoop, 557 [DOC005zi].    
183  Hansen at 46 referring to “A Pow-Wow with Crees: A Gazette Reporter's Interview with Indian Chiefs, who 
Narrate their Grievances," The Montreal Gazette of Montreal dated 1886/10/25, Page 5 [DOC133].    
184  Hansen at 46 referring to John Hines argues that an inappropriate breed of sheep was brought in, see Hines, 
Red Indians of the Plains, 185-186 [DOC16e]. In a discussion about agricultural activities on the reserve in 1887, 
Christensen argues that “government officials had failed to make arrangement to sell or otherwise dispose of the surplus 
wool” and it therefore sat in “useless piles.” See Christensen, 587-588 [DOCzj]. A report from Agent Rae stated that 
the sheep on the ACN reserve had “some sort of disease among them,” see Sessional Paper No. 15-1888. "Annual Report 
of the Department of Indian Affairs for the Year Ended 31st December, 1887", [Session 2 of Parliament 6, 51 Victoria], 
Part I 90-1 [DOC134]. Inspector Wadsworth later reported that the sheep had not been sheared and were being 
neglected; he attributed the lack of interest to the lack of profit from the previous year’s attempt, which “lies in the 
barns exposed to mice and gophers.” See LAC RG10 V.3809 F.53828-1, Copy of report from Inspector Thomas Page 
Wadsworth to Indian Commissioner Edgar Dewdney dated 1888/07/18 [DOC135]. By 1892, Inspector Alexander 
McGibbon reported that there were no sheep on  the ACN reserve: LAC RG10 V.3894 F.97015. Report from Inspector 
Alexander McGibbon to Commissioner Dewdney dated 1892/10/05 [DOC136]. Christensen similarly that a few sheep 
were killed, and the rest died, see page 637 [DOCzj].    
185  See footnote 253 of Hansen at 46. 
186  See footnote 253 of Hansen at 46. 
187  Hansen at 47 referring to Agent Finlayson stated that progress was slow and the thresher was in “bad order,” 
see LAC RG10 V.3791 F.44732. "Indian Agent J. Finlayson's Reports on the Carlton Agency." Report from Indian Agent 
Joseph Finlayson to Indian Commissioner Edgar Dewdney dated 1887/12/04 [DOC137]. See also Christensen, who 
discusses the poor condition and limited availability of the thresher, see Ahtahkakoop, 593-594 [DOC005zk].   
188  Hansen at 47 referring to LAC RG10 V.3791 F.44732. Report from Indian Agent Joseph Finlayson to Indian 
Commissioner Edgar Dewdney dated 1887/12/04 [DOC137]; It was reported that the hunts were poor, see Sessional 
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notes that Wadsworth did not allow the band the same concessions in 1889  and the Band 
was forced to wait until spring to thresh their grain and then sell it to the Prince Albert 
mill at a loss.189 This was noticed by Indian Agent Joseph Finlayson who wrote that the 
Ahtahkakoop and Mistawasis reserves “would be prosperous had they the facility for 
disposing of their produce, as in other agencies, where grist mills and stores are near at 
hand.”190 

190. In 1888 Reverend John Hines was transferred to the Pas and further hardship was 
endured by Bands across the prairies.191 1889 was hot and dry and the area around the 
reserve suffered from prairie fires. Indian Agent Finlayson reported that no seed was 
remaining to be put in the ground in 1890.192 

191. In 1889 Indian Commissioner Reed gave permission to supply a mill, steam thresher and 
saw mill for the Ahtahkakoop and Mistawasis reserves, however, the bands paid for the 
machinery out of their annuity money and were forced to supply the Department with a 
percentage of the flour and sawn lumber as a charge for using the equipment.193 

192. Under the leadership of Indian Commissioner Hayter Reed, the Peasant Farming policy 
was forcefully implemented and bands were forced to engage in labour intensive busy 
work.194 According to Hansen, the saw mill installed on the Ahtahkakoop reserve helped 
the band produce a large volume of lumber which allowed the Band to complete houses 
on reserve and repair agency buildings.195 Hansen also notes that “like other bands within 
Carlton Agency, the [Ahtahkakoop Band] continued to request that implements and 

                                                        
Paper No. 16-1889. "Annual Report of the Department of Indian Affairs for the Year Ended 31st December, 1888", 
[Session 3 of Parliament 6, 52 Victoria]. Part I 124-5 [DOC138]. The “great scarcity of game” was also reported by 
Agent Joseph Finlayson, see LAC RG10 V.3791 F.44732. Report from Indian Agent Joseph Finalyson to Indian 
Commissioner Edgar Dewdney dated 1888/02/03 [DOC139].   
189  Hansen at 47 referring to Finlayson noted that the band was unable to get their wheat ground, see Sessional 
Paper No. 12-1890. "Annual Report of the Department of Indian Affairs for the Year Ended 31st December, 1889", 
[Session 4 of Parliament 6, 53 Victoria]. Part I 80 [DOC140]. The malfunctioning mill and the need to sell at a 
disadvantage is explained in Finlayson’s report, see LAC RG10 V.3791 F.44732. Report from Agent Finlayson dated 
1889/01/03 [DOC141]. The threshing was finally completed in March, see ibid, Finlayson’s report dated 1889/03/29 
[DOC142].   
190  Hansen at 47 referring to Sessional Paper No. 12-1890. "Annual Report of the Department of Indian Affairs 
for the Year Ended 31st December, 1889", [Session 4 of Parliament 6, 53 Victoria]. Part I 80 [DOC140].   
191  Hansen at 47-48 referring to Hines, Red Indians of the Plains, 226 [DOC016f].   
192  Hansen at 48 referring to The fires were reported by Reed, see LAC RG10 V.3791 F.44732. Letter from Indian 
Commissioner Hayter Reed to DSG Lawrence Vankoughnet dated 1889/10/31 [DOC143]. See also Report from Agent 
Finlayson dated 1889/08/30 [DOC144]. The crop failure was reported, see Sessional Paper No. 18-1891. "Annual 
Report of the Department of Indian Affairs for the Year Ended 31st December, 1890", [Session 1 of Parliament 7, 55 
Victoria], Part I 57 [DOC145]; LAC RG10 V.3791 F.44732. Report from Agent Joseph Finlayson to Indian 
Commissioner Edgar Dewdney dated 1889/10/16 [DOC146].    
193  Hansen at 49 referring to LAC RG10 V.3806 F.52332. "Hayter Reed's Reports on His Visit to the Agencies and 
Reserves in the Saskatchewan District." Report from Indian Commissioner Hayter Reed to SG John A. Macdonald dated 
1888/10/27 [DOC150]; Christensen, Ahtahkakoop, 622 [DOC005zm].   
194  Hansen at 49 to 50. 
195  Hansen at 50 referring to LAC RG10 V.3791 F.44732. Report from Agent Joseph Finlayson dated 
1890/03/31[DOC152]; LAC RG10 V.3843 F.72695-2. Report from Inspector Alexander McGibbon dated 1890/09/10 
[DOC153].   
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mechanical equipment be provided, repairs or replaced, but the DIA proved reluctant to 
approve any further expenditures.”196 

193. The Ahtahkakoop Band’s troubles continued into the 1890s. While in 1892 Inspector 
McGibbon wrote that “driving along the reserve no one would think, but they were going 
through a thriving settlement in Ontario or Quebec”,197  he noted that the Band’s increase 
in cattle was too small and there was a shortage of bacon in the inventories.198 Soon after, 
the Band’s Indian Agent Finlayson was replaced with Indian Agent Hilton Keith. Keith 
investigated Chief Ahtahkakoop’s claims that some of the Band’s goods had been looted 
and handed over to police in towards the end of the Northwest Rebellion.199 Keith 
forwarded the complaints to the Department but was largely ignored, with Deputy 
Superintendent Reed writing that it was “out of the question to have these claims formally 
considered at this distance of time.”200 

194. In 1894, allegations arose that Indian Agent Keith and Farming Instructor George Chafee 
had improperly used Agency resources for to enter into livestock deals to their own benefit 
– ostensibly on behalf of the Ahtahkakoop Band.201 Inspector McGibbon’s investigation 
cleared Keith of any wrongdoing, but Chaffee was forcibly retired.202 His replacement was 
Louis Couture. As Hansen writes, “in contrast to the generally positive reports the band 
had received in the early 1890s, the inspection [in 1895] found their wheat was tarnished 
with smut, the turnips were improperly planted, and the cattle unsheltered and hiding in 
the brush from a snowstorm.”203 Inspector Wadsworth also noted that the Band’s calves 

                                                        
196  Hansen at 50 referring to Carter, 221 [DOC079c]. See also LAC RG10 V.3860 F.82319-3. Report from 
Inspector Alexander McGibbon dated 1891/09/19 [DOC154b] with preface from Indian Commissioner Hayter Reed 
dated 1892/02/16 [DOC154a] and a response from DSG Lawrence Vankoughnet dated 1892/02/29 [DOC154c]. In 
the preface, Hayter Reed remarks there was an expectation that the Inspector defend the DIA’s “policy, relative to 
refusing labour saving implements…” and that McGibbon had emphasized they “would be better out in the field 
harvesting, than wasting valuable time talking about a matter he could not remedy in the face of a refusal already given.”   
197  Hansen at 50-51 referring to LAC RG10 V.3894 F.97015. Report from Inspector Alexander McGibbon to 
Indian Commissioner dated 1892/10/05 [DOC136].    
198  Hansen at 51 referring to LAC RG10 V.3894 F.97015. Report from Inspector Alexander McGibbon to Indian 
Commissioner dated 1892/10/05 [DOC136].   
199  Hansen at 51 referring to LAC RG10 V.3710 F.19550-4. "NorthWest Territories - Correspondence, Reports, 
Memoranda, Orders-In-Council Regarding Indian Participation During the Rebellion." Letter from Indian Agent Hilton 
Keith dated 1892/12/17 [DOC156]. The latter is addressed only to “sir,” but is probably intended for the Indian 
Commissioner.   
200  Hansen at 52 referring to LAC RG10 V.3710 F.19550-4. Letter from DSG Hayter Reed to Amédée Forget dated 
1896/01/24 [DOC158]. Forget is incorrectly addressed as the Indian Commissioner.   
201  Hansen at 52-53 referring to LAC RG10 V.3894 F.97015. Report from Inspector Alexander McGibbon to 
Indian Commissioner dated 1894/07/21 [DOC160]; memorandum from DSG Hayter Reed dated 1894/07/26 
[DOC155]. Chaffee kept his own cattle near the reserve and the allegations were that he appropriated and used agency 
resources for his personal use, as well as arranging livestock deals with the reserve to his own benefit. Finlayson was 
described by DSG Hayter Reed as “having a  very slip-shod manner of conducting business” and he advised that since 
the Agent was of the advanced age of 64, it would be best to retire him.   
202  Hansen at 52-53 referring to LAC RG10 V.3894 F.97015. Letter from Acting DSG Duncan Campbell Scott to 
Assistant Commissioner Amédée Forget dated 1894/09/06 [DOC161].   
203  Hansen at 53.  
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were in poor condition and there was an extra bull on the reserve which was an 
infringement of the Crown’s rules.204 

195. The sustained lack of any significant agricultural progress continued to plague the 
Ahtahkakoop Band throughout the 1890’s and into the new century. In 1894, Indian Agent 
Keith reported that a millwright had informed him the Agency’s engine boiler was in 
terrible condition and very unsafe.205 Keith later added that if the Band did not have the 
machinery to thresh and grind their crops that fall, the Agency would need to supply a 
large amount of flour for the Band.206 The Department agreed to replace the machine207, 
and Agent Keith responded that the Band’s crops were sure to be “fairly good”.208 

196. In 1896, the Annual Report noted that “with those supplied by the department and those 
purchased by the Indians themselves, they are fairly well supplied with implements and 
tools.” 209 The Annual Report also noted that the Band was engaged in mixed farming, with 
many livestock in their possession and were “much more successful in raising grain than 
any other of the bands”.210 That year, Chief Ahtahkakoop died and was replaced by Chief 
Kameoostotin, who was described as “an exemplary man among his people.”211 

197. In 1901, the Department reorganized its oversight of the Indians in the Northwest 
Territories, slotting the Band’s previous Carlton Agency into the larger Battleford 
District.212 Two years later, Assistant Indian Commissioner James McKenna wrote to 
Indian Agent William Jones that his estimate of rations and supplies for the destitute was 
excessive and the Department would not feed those Indians who could not work as “a 
reduction must be made in the expenditure in the Carlton Agency.”213  

                                                        
204  Hansen at 53 referring to LAC RG10 V.3894 F.97015. Report from Inspector Thomas Page Wadsworth to 
Indian Commissioner dated 1895/10/25 [DOC162].   
205  Hansen at 53-54 referring to LAC RG10 V.7626 F.1707-1. Letter from Millwright William A. Giles to Indian 
Agent Hilton Keith dated 1894/07/18 [DOC166].   
206  Hansen at 54 referring to LAC RG10 V.7626 F.1707-1. Letter from Indian Agent Hilton Keith to Indian 
Commissioner dated 1894/08/02 [DOC167].   
207  Hansen at 54 referring to LAC RG10 V.7626 F.1707-1. Draft of letter from DSG Hayter Reed to Assistant 
Commissioner Amédée Forget dated 1894/08/18 [DOC168].   
208  Hansen at 54 referring to LAC RG10 V.7626 F.17107G. Letter from Indian Agent Hilton Keith to Indian 
Commissioner dated 1895/09/03 [DOC169].    
209  Sessional Paper No. 14-1897. "Annual Report of the Department of Indian Affairs for the Year Ended June 30, 
1896", [Session 2 of Parliament 8, 60 Victoria], 162 [DOC175].   
210  Sessional Paper No. 14-1897. "Annual Report of the Department of Indian Affairs for the Year Ended June 30, 
1896", [Session 2 of Parliament 8, 60 Victoria], 160 [DOC175].   
211  Hansen at 57 referring to Sessional Paper No. 27-1906. "Annual Report of the Department of Indian Affairs 
for the Year Ended June 30, 1905", [Session of Parliament 5-6 Edward VII],119-20 [DOC192]; Christensen, 
Ahtahkakoop, 690-691 [DOC005zn].   
212  Hansen at 57-58 referring to Sessional Paper No. 14-1899. "Annual Report of the Department of Indian Affairs 
for the Year Ended 30th June, 1898", [Session 4 of Parliament 8, 60 Victoria], xxxi [DOC193].   
213  Hansen at 58 referring to LAC RG10 V.1619. Letter from Assistant Indian Commissioner James McKenna to 
Indian Agent William Elias Jones dated 1903/11/18 [DOC194].   
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198. Farming was not progressing well at that time. Hansen notes that the agency mill was 
using the wrong stone to make bread flour214 and the livestock did not have proper winter 
shelters or hay supply.215 Indian Commissioner David Laird commented on this to the 
Carlton Agency’s Indian Agent writing that: 

It appears the present state of affairs is wholly the result of not taking action at the proper 
time but trusting to the chance of the sloughs drying out and not making an effort to secure 
hay on the uplands until too late in the season. At the close of the haying season the total 
cut on each reserve should be measured, it would be then known exactly the quantity each 
Indian had and if not sufficient for the number of animals in his herd, arrangements should 
be at once made to secure from some Indian who had a surplus the extra quantity 
required.216 

199. The Band’s farming instructor died in 1905 and an inspection that year found that the 
Band’s crops had failed due to a shortage of implements, and their machinery was 
neglected.217 Indian Agent Charles Fisher was appointed that year, and wrote to the 
Department about the defective grist mill: 

The roof of the grist mill has become defective, shingles have decayed and blown away and 
the rains leak through on the machinery, especially over the engine, the effect on which was 
startlingly shown a few days ago when a piece of piping blew off, corroded through by rust 
from last summer dripping and a day was lost in repairing the break, now was the 
foundations of the mill have rotted away and the whole building is out of repair, the only 
remedy is a new building; this should be erected by the creek at the agency where by sinking 
a well, the services of a water-man will be dispensed with and the saving effected, while the 
operation of the grist mill will be under the close supervision of the agent.”218  

200. Indian Agent Fisher ended his letter by noting that the Agency had the necessary rough 
lumber to construct the new building and the cost would not exceed $200.219 Fisher’s 
request was rejected.220 A year later Fisher’s request for additional fuel for the grist mill 
was similarly rejected; the Department instructed he pay for the fuel by charging tolls to 

                                                        
214  Hansen at 58 referring to LAC RG10 V.7626 F.1707G. Letter from Indian Agent Thomas Borthwick to DIA 
Secretary John Douglas McLean dated 1908/07/03 [DOC195].   
215  Hansen at 58 referring to Sessional Paper No. 27-1902."Annual Report of the Department of Indian Affairs 
for the Year Ended June 30, 1901," [Session 3 of Parliament 9, 1-2 Edward VII], 179 [DOC196].    
216  Hansen at 58 referring to LAC RG10 1619. Letter from Indian Commissioner David Laird to Carlton Indian 
Agent dated 1901/05/04 [DOC197].   
217  Hansen at 58 referring to Sessional Paper No. 27-1906. "Annual Report of the Department of Indian Affairs 
for the Year Ended June 30, 1905", [Session of Parliament 5-6 Edward VII], 119-20 [DOC198]; Sessional Paper no. 
27-1907. "Annual Report of the Department of Indian Affairs for the Year Ended June 30, 1906", [Session of Parliament 
6-7 Edward VII], 153-4 [DOC199].   
218  Hansen at 59 referring to LAC RG10 V.7626 F.1707G. Letter from Indian Agent Charles Fisher to DIA 
Secretary John Douglas McLean dated 1905/02/18 [DOC202].    
219  LAC RG10 V.7626 F.1707G. Letter from Indian Agent Charles Fisher to DIA Secretary John Douglas McLean 
dated 1905/02/18 [DOC202].   
220  Hansen at 59 referring to LAC RG10 V.7626 F.1707G. Draft Letter from DIA Secretary John Douglas McLean 
to Indian Agent Charles Fisher dated 1905/03/01 [DOC203].   
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the Indians who used the equipment.221 Hansen notes that the Agency office was destroyed 
by fire that year, and Fisher was replaced.222 

201. Thomas Borthwick was installed as the new Indian Agent and his reports suggest that 
farming on the Ahtahkakoop reserve was still a struggle: “in comparison with the number 
of able-bodied men on this reserve, the number of implements in use is much below the 
needs of the band; an improvement in this respect is hoped for.”223 Subsequent reports 
noted that there was concern about housing, while “better class” of families were 
“comfortable housed in buildings of a good type” there were also “less progressive, 
nomadic families of the band living in mud-roofed shacks during the winter and tents for 
the summer.”224 

202. Assistant Commissioner James McKenna visited Indian Agent Borthwick in 1906 to 
discuss the mill. McKenna agreed that the mill was in poor repair, highly flammable and 
located too far from both the Agency headquarters and the miller.225 While it was 
suggested that a new building would be preferable to repairing the decrepit mill, the 
Department’s Assistant Secretary Samuel Stewart again denied the request.226  

203. While the Department eventually gave permission to construct a new mill in 1907, the 
project was fraught with difficulties. The Department proposed to offset the mounting 
costs of the project by grinding flour at the mill for destitute Indians rather than 
purchasing ration flour elsewhere.227 This decision was prompted by Indian Agent 
Borthwick who had sent a sample from the mill to be analyzed by professional millers; 
Borthwick claimed this was “some of the best of the agency wheat.”228 Millers William 
Scott & Co found the flour was not suitable for human consumption: 

Replying to your letter of the 13th with sample of flour from the Department’s mill, I desire 
to say that this sample is Low Grade flour, and not suitable for Bread Making purposes 

                                                        
221  Hansen at 59 referring to LAC RG10 V.7626 F.1707G. Letter from DIA Secretary John Douglas McLean to 
Indian Agent Charles Fisher dated 1906/01/13 [DOC204].    
222  Hansen at 59 referring to Sessional Paper No. 27-1907. "Annual Report of the Department of Indian Affairs 
for the Year Ended June 30, 1906," [Session of Parliament 6-7 Edward VII], 153-4 [DOC205].   
223  Hansen at 60 referring to Sessional Paper No. 27-1907. "Annual Report of the Department of Indian Affairs 
for the Year Ended June 30, 1906," [Session of Parliament 6-7 Edward VII], 122 [DOC206].   
224  Hansen at 60 referring to Sessional Paper 27-1909. "Annual Report of the Department of Indian Affairs for 
the Year Ended March 31, 1909", [Session of Parliament 8-9 Edward VII], 126-7 [DOC207].   
225  Hansen at 60 referring to LAC RG10 V.7626 F.1707G. Letter from Assistant Indian Commissioner James A. 
McKenna to DIA Secretary John Douglas McLean dated 1906/08/18 [DOC208].   
226  Hansen at 60 referring to LAC RG10 V.7626 F.1707G. Letter from DIA Assistant Secretary Samuel Stewart to 
Indian Agent, Carlton Agency dated 1906/08/28 [DOC209].   
227  Hansen at 60-62 referring to Letter from Indian Agent Thomas Borthwick to DIA Assistant Secretary Samuel 
Stewart dated 1907/02/26 [DOC211]; LAC, RG10, V. 7626, F.1707G, Undated memorandum from Accountant 
Frederick Henry Paget [DOC220].   
228  Hansen at 62 referring to LAC RG 10 V. 7626 F. 1707G, Letter from Indian Agent Thomas Borthwick to DIA 
Secretary John Douglas McLean dated 1909/02/27 [DOC218].   
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It is evidently made from frozen, or partly frozen wheat, and is not properly milled. It would 
hardly class as flour, but as good Feed.229 

204. This prompted various Department correspondence as to why the flour sample provided 
had been so poor. Indian Agent Borthwick provided various suggestions for the poor 
sample, including that he had been away that day, the miller had chosen a poor sample, 
and the bin of wheat contained mixed qualities.230 Another sample was sent to the millers 
at William Scott & Co for further analysis. As Hansen writes, “the new samples were 
examined and rated as being imperfectly milled but would make unpalatable bread that 
was “not necessarily unwholesome”.231   

205. In 1913, 3 years after the troubles with the mill, Indian Agent Borthwick reported that the 
Band’s livestock could survive through the winter and that “all necessary implements are 
available to each Indian requiring them, either through private ownership or by gift from 
the Department to the band.”232 It is significant to note that the use of the term “gift” here 
demonstrates that these implements are not to be considered as provided pursuant to the 
Crown’s treaty obligations.   

206. Secretary McLean responded to Indian Agent Borthwick’s reports. After admonishing 
Borthwick on the lack of attention he paid to farming in the Carlton Agency as a whole, he 
commented on the Ahtahkakoop Band specifically. He noted that 193 acres of new land 
had been broken that year, but that “poor results can be expected from summer fallowing” 
done by plowing without further cultivation.233 With respect to cattle, McLean wrote “the 
reports with regard to the cattle industry are not encouraging […] Seemingly any progress 
in this connection which has been made id [sic] due more to the individual efforts of the 
Indians than to the instructions or help received from the farmer […]”234 McLean further 
noted that Borthwick’s previous report showed “gross carelessness on [his] part.”235 As 
Hansen notes, “Thomas Borthwick’s next, and final, annual report took on an especially 
positive tone, likely in hopes of saving his position.”236 On the Ahtahkakoop Band, 

                                                        
229  Hansen at 62 referring to LAC RG 10 V. 7626 F. 1707G, Letter from Miller William Scott to DIA Secretary John 
Douglas McLean dated 1909/03/16 [DOC221]; ibid., Letter from Miller William Scott to Frederick Henry Paget dated 
1909/05/11 [DOC222].   
230  Hansen at 62-63 referring to LAC R10 V.7626 F. 1707G, Letter from Indian Agent Thomas Borthwick to DIA 
Secretary John Douglas McLean dated 1909/04/13 [DOC224].   
231  Hansen at 63 referring to LAC RG 10 V. 7626 F. 1707G, Letter from Miller William Scott to Accountant 
Frederick Henry Paget dated 1910/02/17 [DOC227].   
232  LAC RG 10 Vo. 1619, Letter, Carlton Indian Agent to Frank Pedley, Deputy Superintendent General of Indian 
Affairs, April 1, 1913 [DOC228] at p 5 of 7 in the PDF.  
233  LAC RG 10 V. 1620, John Douglas Secretary, to Indian Agent Thomas, December 3, 1913, [DOC229].  
234  LAC RG 10 V. 1620, John Douglas Secretary, to Indian Agent Thomas, December 3, 1913, [DOC229].  
235  Hansen at 64 referring to  LAC RG10 V.1620. Letter from DIA Secretary John Douglas McLean to Agent 
Thomas Borthwick dated 1913/12/03 [DOC229].   
236  Hansen at 64.  
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Borthwick noted that “a few are exceptionally good farmers, in fact, they can easily 
compete with the average white settler.”237 

207. Notwithstanding the last ditch effort, Indian Agent Borthwick lost his job the following 
year and was replaced by Silas Milligan. Milligan was instructed to strictly enforce the 
permit system and the changes to the Indian Act that penalized unauthorized bartering, 
trading or the slaughtering animals.238 Hansen notes that some of the Agency’s machinery 
was transferred or liquidated at this time: a saw and carriage were sold in 1914239 and a 
shingle mill was sold to the Montreal Lake Band that same year.240 

208. Indian Agent Milligan also commented on the ongoing challenges with farming on the 
Ahtahkakoop reserve. Writing in 1918, he noted that the Band’s progress “is slower than 
one would expect considering the advantages they have at their command.” He ended his 
letter by noting that those “who receive assistance immediately after they leave school 
hardly if ever make a success of farming until at least three or four years have passed.”241 

209. As the years stretched on, farming did continue on the Ahtahkakoop reserve but with 
mixed success. As Hansen notes, in 1949 the Department proposed that the Band 
surrender and lease 6320 acres of their agricultural land (2610 of their 44, 800 acres were 
under cultivation at this time). Ultimately the vote failed due to low turnout.242 

Note Re: Interpreting the Historical Record Data  

210. The following sub-sections provide information quantifying the amount of treaty benefits 
provided to the Ahtahkakoop Band.  

211. In reviewing this data, the recent decision of Madawaska Maliseet provides helpful 
guidance for claims, such as the current Claim, where Crown record keeping is minimal or 
does not exist. 

212. In Madawaska Maliseet, the Specific Claims Tribunal noted that Canada’s argument that 
reserve creation had not occurred and its support for that argument was implicated by a 
number of other relevant factors, with two of those factors relating to poor record keeping: 

i. a long history of very poor government record keeping, including, missing and 
altered records of origin; 

                                                        
237  Hansen at 64 referring to Sessional Paper 27-1914. "Annual Report of the Department of Indian Affairs for the 
Year Ended March 31, 1913", [Session of Parliament 4 George V], 138-9 [DOC230].   
238  Hansen at 64 referring to LAC RG10 V.1620. Letter from DIA Secretary John Douglas McLean to Indian Agent 
Silas Milligan dated 1914/07/17 [DOC231].   
239  Hansen at 64-65 referring to LAC RG10 V.7626 F.1707-1. Letter from Settler J.W. Painter to Department of 
Indian Affairs dated 1914/01/14 [DOC232].  
240  Hansen at 65  referring to LAC RG10 V.7626 F.1707-6. Letter from Indian Agent Silas Milligan to DIA 
Secretary John Douglas McLean dated 1914/08/07 [DOC233].   
241  Hansen at 66 referring to LAC RG10 V.1619 Report from Indian Agent Silas Milligan dated ca.18 [DOC082].   
242  Hansen at 66 referring to LAC RG10 V.9126 F.305-6. Letter from Saskatchewan Indian Agencies Regional 
Supervisor J.P. Ostrander to Indian Affairs Branch dated 1949/03/24 with enclosures dated 1949 [DOC238].    
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ii. numerous references in some of the Schedules where there is either no reference 
as to why those particular reserves received recognition or reporting that those 
reserves were being recognized, in spite of the fact that there was “no government 
record”…243 

213. In making its decision, the Specific Claims Tribunal found that where records are 
incomplete or missing, any ambiguity must be resolved in favour of the First Nation: 

I find that the Honour of the Crown in this instance, where the record is incomplete and 
important key documents which could shed further light on this question are missing as a 
result of Crown mismanagement of these important documents, requires that any 
ambiguity on this question, should it exist, must be resolved in favour of the Maliseet 
Madawaska.244 

214. While the historical record contains some information on the quantity of tools, 
implements, livestock and other benefits provided to the Ahtahkakoop Band, there are 
often ambiguities in the documents, which do not specify if items were provided pursuant 
to Treaty 6, loaned, government property or privately owned. In accordance with 
Madawaska Maliseet, any gaps or ambiguities in the evidentiary record must be 
interpreted in favour of the First Nation. This interpretation also accords with the Crown’s 
fiduciary duties, which topic will be discussed later in this submission. 

(i) SHORTFALL OF IMPLEMENTS AND TOOLS  

215. The text of Treaty 6 provided the following for implements and tools: 

[…] the following articles shall be supplied to any Band of the said Indians who are now 
cultivating the soil, or who shall hereafter commence to cultivate the land, that is to say: 
Four hoes for every family actually cultivating; also, two spades per family as aforesaid: one 
plough for every three families, as aforesaid; one harrow for every three families, as 
aforesaid; two scythes and one whetstone, and two hay forks and two reaping hooks, for 
every family as aforesaid, and also two axes; and also one cross-cut saw, one hand-saw, one 
pit-saw, the necessary files, one grindstone and one auger for each Band; and also for each 
Chief for the use of his Band, one chest of ordinary carpenter's tools. 

216. Hansen notes that quantifying the exact number of implements the Band received is 
difficult due to Department policy and record keeping in the aftermath of the Treaty. As 
she writes: 

It is known that from the outset, the officials at Indian Affairs demonstrated reluctance to 
provide the implements promised in Treaty 6. DSG Vankoughnet closely adhered to the 
treaty language, stating that implements did not have to be issued unless cultivation was 
already in progress. At the time of signing, cultivation was extremely limited and therefore 
few implements or seed were provided. The argument was made that implements should 
be provided before bands set out to cultivate land. Instead, instructions were sent to agents 
to only provide implements, ammunition and twine to bands settled on reserves and likely 

                                                        
243  Madawaska Maliseet v Her Majesty the Queen in Right of Canada, 2017 SCTC 5 at para 306 [Madawaska 
Maliseet]. 
244  Madawaska Maliseet at para 368. 
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to make use of them. This policy permitted considerable leeway for agents who wished to 
delay the provision of implements and livestock.245  

217. Nonetheless, despite the fact that distributing implements was treated as being wholly 
within the Department’s discretion, there is clear evidence the Band was cultivating the 
land at the time the Treaty was signed and should have received their implements 
immediately. As outlined above, the Ahtahkakoop Band partnered with Reverend Hines 
to cultivate land as early as 1875. This would mean that the Band met the “trigger” of 
cultivating land contained within the text of the Treaty right away.  

218. The following table provides some insight into what the Ahtahkakoop Band received 
according to the terms of Treaty 6. This table illustrates there is a clear shortfall between 
what was promised under the terms of Treaty and the amount the Band actually received. 
Ahtahkakoop’s population varied from 276 to 288 in 1876-1878 and the small amount of  
implements provided to the Band is significantly lacking using a purely historical analysis 
(without any regard for interrelatedness of implements, inferior/unusable implements, 
timing of provision, and adjacent considerations – all of which serve to significantly 
exacerbate the fact and the effect of the shortfall).246 

219. In light of this shortfall, the First Nation submits that Ahtahkakoop’s TLE population be 
used to determine what is still owed to the First Nation under the terms of Treaty 6. This 
number is currently in the process of being negotiated between Canada and the First 
Nation. Once finalized, the First Nation submits that the TLE population be the figure used 
to determine the First Nation’s shortfall number.247  The following chart sets out what the 
Band actually received in the years following their adherence to Treaty 6:  

Implements and Tools Distributed to the Ahtahkakoop Band 

Implement/Tool Amount Owed Amount Provided248 

Hoes 4/family 20 

Spades 2/family 12 

                                                        
245  Hansen at 68. 
246  See Hansen at 72 referring to RG10 V.9412 and 9413. Treaty paylists for ACN dated 1876; 1877; 1878; 1879 
[DOC253].   
247  As of the date of this Claim Submission, the First Nation’s TLE number sits at 3637. The First Nation submits 
this is the appropriate unit by which to determine Ahtahkakoop’s treaty benefits shortfall as it is in line with the 
approach used by the Saskatchewan TLE Framework Agreement in resolving outstanding treaty obligations.  The 
Saskatchewan TLE Framework Agreement used a hybrid approach when determining a First Nation’s outstanding TLE 
acres. While reserve land shortfall was based on the historical population, the Framework Agreement also factored in 
equity acres, based on the current population of the First Nation. This is consistent with the principles of treaty 
interpretation, also noted in this Claim Submission, and as such, the Ahtahkakoop First Nation submits that its TLE 
population number must be used to determine its treaty benefits shortfall.   
248  Hansen at 71-72 referring to Sessional Paper No. 7-1879. "Annual Report of the Department of Indian Affairs 
for the Year Ended 30th June, 1878", [Session 1 of Parliament 4, 42 Victoria], 62-3 [DOC248]; LAC RG10 V.3697 
F.15678. Two statements from Indian Affairs dated 1879/09/10 [DOC244a and DOC244b].   
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Ploughs 1/ 3 families 2 

Harrows 1/ 3 families 2 

Scythes 2/family 14 

Whetstone 1/family - 

Hay Forks 2/family 14 

Reaping Hooks 2/family - 

Axes 2/family 18 

Cross-Cut Saw 1/band 1 

Pit-Saw 1/band 1 

Files “necessary” 12 hand saw files 

Grindstones 1/band 1 

Auger 1/band  

One Chest of 
Ordinary 
Carpenter’s Tools 

1/band 1 

Handmill 1/band - 

Harness 1/chief 1 

Wagon or cart with 
Iron Bushings 

1 wagon/chief 

OR 

2 carts/chief 

- 

 

220. This chart clearly illustrates that the Crown failed to provide the full complement of 
implements promised to the Ahtahkakoop Band. As stated plainly by Hansen, beyond the 
information replicated in the chart above “no other records have been located that confirm 
additional implements were issued to [the Band]”.249 The issue of outstanding implements 
was admitted to by Assistant Commissioner Reed in 1885. Asked to set out a list of what 

                                                        
249  Hansen at 72. 
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was owed to bands, Reed noted Ahtahkakoop was still in need of 116 hoes, 50 spades, 7 
plows, 8 harrows, 58 scythes, 27 whetstones, 48 hay-forks and 45 reaping hooks.250  

221. As Hansen notes, Reed’s list is not a definitive list of what was actually owed to the Band. 
Further, it is significant to note that Reed annotated his chart with a warning that “the 
above is not quite accurate but cannot be corrected without through inquiries being 
made”.251 if nothing else, then, Reed’s document conclusively shows that the Crown was 
acutely aware that a significant quantity of treaty implements remained outstanding 10 
years after Treaty 6 was signed. 

222. Given the Specific Claims Tribunal’s decision in Madawaska Maliseet, the First Nation 
also submits that any ambiguity in the evidentiary record should be interpreted in its 
favour. Moreover, Madawaska Maliseet determined that a band should not be punished 
for the Crown’s poor record keeping or file mismanagement. As Hansen notes “the DIA 
was aware that documentation used for the early returns regarding western treaties was 
confusing and unreliable.”252 Beyond Reed’s admission that his list of outstanding 
implements was flawed, Hansen describes Department Clerk Rob Sinclair’s discovery that 
a substantial number of implements included as “provided” in the list were never actually 
distributed: 

He had found, for example, that “some of the agents this year have furnished returns 
embodied in a letter: this is wrong.”253 Sinclair’s commentary indicated that forms and 
vouchers should have been filled, tracking and tabulating all the issued items. Since this 
attention to detail was lacking, Sinclair had found it “impossible to establish any 
correspondence between those Returns and the quantities which had been purchased”.254 

223. As such, the First Nation submits that the Crown clearly breached the terms of Treaty 6 
when it did not fulfil its treaty obligation to the sufficient number of provide tools and 
implements to the Ahtahkakoop Band.  

(ii) LIVESTOCK 

224. The following was promised under Treaty 6 in regard to livestock: 

also for each Band four oxen, one bull and six cows; also, one boar and two sows, and one 
hand-mill when any Band shall raise sufficient grain therefor. All the aforesaid articles to 
be given once and for all for the encouragement of the practice of agriculture among the 
Indians. 

                                                        
250  Hansen at 74 referring to LAC RG10 V.3697 F.15423. Letter from Assistant Commissioner Hayter Reed to SG 
Indian Affairs John A. Macdonald dated 1885/01/23, with annotated table enclosed [DOC100].   
251  Hansen at 74 referring to LAC RG10 V.3697 F.15423. Letter from Assistant Commissioner Hayter Reed to SG 
Indian Affairs John A. Macdonald dated 1885/01/23, with annotated table enclosed [DOC100].   
252  Hansen at 71. 
253  Hansen at 71 referring to RG10 V.3654 F.8904. “Memo. Re the distribution of implements cattle and tools to 
indians [sic] under treaties.” Memorandum from Clerk Rob Sinclair dated 1878/02/02 [DOC257].   
254  Hansen at 71 referring to RG10 V.3654 F.8904. “Memo. Re the distribution of implements cattle and tools to 
indians [sic] under treaties.” Memorandum from Clerk Rob Sinclair dated 1878/02/02 [DOC257].    
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225. As the Ahtahkakoop Band met the trigger for the provision of treaty benefits immediately 
upon signing treaty, having cultivated land in the years before the treaty was negotiated, 
the Claimant was owed the following livestock in 1876: 

 Oxen Bulls Cows Boars Sows Horses 

Quantity owed 
under Treaty 

4 1 6 1 2 1 

 
226. Information on the amount of livestock provided to the Band under Treaty 6 is often 

conflicting or vague. There is evidence that the Band received 4 of the oxen pursuant to 
treaty in 1877.255 Hansen notes this is also confirmed by the journals of Reverend Hines.256 
This is further supported by the chart crafted by Hayter Reed in 1884 setting out what was 
owed to Indians in the Treaty 6 territory. He noted that the Band was still missing 2 sows 
and 1 boar that year.257 

227. Nonetheless, while Hayter Reed noted that the Band was not owed any cattle that year, 
other documentary records suggest that the cows were likely not provided pursuant to 
treaty, as they were milking cows and did not arrive with a bull. Further, the cows also died 
almost immediately upon arriving on the Ahtahkakoop reserve. In 1877, Reverend Hines 
also reported that the Band was caring for 4 milking cows and six 2 year old cattle at this 
time.258 As Hansen notes, the Annual Report that confirms the distribution of the 4 oxen 
does not mention any cows being distributed to the Band.259 Chief Ahtahkakoop also 
referenced the 6 cows in his 1879 speech recorded by the Montreal Gazette: 

The cattle we got from the government all died; they were brought from Montana, and we 
protested that they would not do. We saw the keepers of them on horseback. We did not 
want at the time to annoy the Governor and we took these cattle. They were like wild fowl, 
we saw them here, and then they disappeared; some, when tied in stables, choked 
themselves; some could not be fed, and to catch them was a fight so wild was they. They 
did not take to the food, although the grass was good, and even barley and wheat fed to 
them in the sheaf had no effect upon them. In taking the treaty, we expected to raise cattle 
from the six given to us, and we expect and hope the Government will replace them.260 

228. Accordingly, as there is official record that these cows were provided pursuant to treaty 
and confirmation that they were of inferior quality, these cows do not form part of the 

                                                        
255  Hansen at 77  referring to Sessional Paper No. 7-1879. "Annual Report of the Department of Indian Affairs for 
the Year Ended 30th June, 1878", [Session 1 of Parliament 4, 42 Victoria]. Pages 62-3 [DOC248].    
256  Hansen at 77 referring to LAC MG17 V.B2 "[Asissippi Mission Journal 1877]," Report from Revd. John Hines 
to Church Missionary Society dated 1877/05/15 [DOC273].   
257  Hansen at 80 referring to LAC RG10 V.3697 F.15423. Letter from Assistant Commissioner Hayter Reed to SG 
John A. Macdonald dated 1885/01/23, with annotated table enclosed [DOC100].   
258  Hansen at 77 referring to LAC MG17 V.B2 "[Asissippi Mission Journal 1877]," Report from Revd. John Hines 
to Church Missionary Society dated 1877/05/15 [DOC273].   
259  Hansen at 77 referring to Christensen, Ahtahkakoop, 337-8 [DOC005zr].   
260  Hansen at 78 referring to Montreal Gazette dated 1879/09/29. Page 2 [DOC078].   
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Band’s treaty obligations. The Crown’s duty to provide livestock of a certain quality is 
detailed later in the Claim Submission, below.   

229. It appears that Reverend Hines received  8 cows and 2 oxen in 1886 during his brief stint 
as the Band’s farming instructor. However, as Hansen notes, it is unclear whether these 
animals were provided on loan or pursuant to treaty. Unfortunately, these animals were 
also of inferior quality. Hines notified the Indian Agent at the Carlton Agency of the 
animals’ poor quality.261 While Acting Agent John Alexander Mackay investigated the 
complaint, nothing was done. As Hansen writes, “Mackay also concluded that the quantity 
and quality of some of the livestock provided that year was inferior. No reprimand was 
applied because the Acting Agent responsible for most of the errors was no longer with the 
agency.”262 

230. There is also evidence the Band did not receive the sows or boar owed to them under treaty. 
While Hansen notes that in 1885 a piggery was established on Farm 10 under the 
supervision of the Band’s farming instructor Chaffee, it does not appear that the piggery 
was intended to discharge the Crown’s obligation to provide sows and boars under 
treaty.263  Records confirm this. A year later, an inspection report does not note any pigs 
on their reserve.264  

231. The Department’s failure to distinguish between livestock provided pursuant to treaty and 
those under loan was recognized as a problem by the Department itself. In 1885, Hayter 
Reed, then Assistant Commissioner of Indian Affairs, noted the difference between 
providing cattle under treaty and those under loan in his own words: 

[cattle under loan] does not place the Indians exactly in the same position as they would be 
if the animals were given under the terms of the treaty, for in the former case the cattle are 
not the property of the band and consequently remain under control of the Department, 
whereas in the latter the Indians have the exclusive right to do as they please with them, so 
long as the right of [illegible] is not transferred.265 

232. Hansen provides further examples of the ambiguity as to whether the Band was receiving 
livestock as part of the treaty fulfilment, as part of a loan, or whether the animals were 
owned by the band.266 Hansen notes the Band’s livestock in 1890 as but one example. 
While that year Inspector Alexander McGibbon noted the Band had 45 oxen, 3 bulls, 43 
cows, 23 steers, 12 heifers, and 16 bull calves, he did not note if these were provided by 

                                                        
261  Hansen at 80 referring to LAC RG10 V.3758 F.31668. "Memo reporting on Extracts from Report of Mr. 
Inspector Wadsworth in Prince Albert District, dated Prince Albert, 30th April, 1886." Copy of report from Revd. John 
Hines to Acting Indian Agent dated 1886/06 [DOC131].   
262  Hansen at 45-46 referring to Report of Cattle supplied to Indian of Prince Albert Agency,” Copy of Report from 
Indian Agent J.A. Mackay dated 1886/06/16 [DOC132f]; Memorandum to the Minister of Indian Affairs from Clerk 
Rob Sinclair dated 1886/12/16 with enclosure [DOC132q].   
263  Hansen at 80 referring to Sessional Paper 3-1885. "Annual Report of the Department of Indians Affairs for 
the Year Ended 31st December, 1884", [Session 3 of Parliament 5], 79 [DOC278]. 
264  Hansen at 80 referring to Sessional Paper No. 6-1887. "Annual Report of the Department of Indian Affairs for 
the Year Ended 31st December, 1886", [Session 1 of Parliament 6, 50 Victoria], 173 [DOC279].    
265  Assistant Commissioner Reed to the Superintendent General of Indian Affairs, January 23, 1885 (LAC, RG10, 
vol. 3697, file 15,423 [DOC100]. 
266  Hansen at 80. 
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treaty or if they were acquired by other means, and in context, we submit that the latter 
seems to be much more likely.267 

233. That the loan system created significant difficulty for all parties with respect to tracking 
whether bands received what was owed to them under Treaty. This was admitted by 
Commissioner Reed in 1890 when he provided a statement of the number of cattle given 
to the Indians throughout the North West under treaty obligations. Reed acknowledged 
the records were mismanaged and inadequate, noting that: 

the progeny from these two sources [treaty and loan] have been shown collectively because 
in one or two Agencies only has a distinct record been kept. The present system of recording 
cattle &c. is, as Department is aware, one which has been gradually developed, as the 
requirements of the service have been discovered, and for many reasons the record of early 
years is most imperfect.268  

234. The 1890 statement prepared by the Department lists 1 horse, 4 oxen, 1 bull, 6 cows, 1 
boar, and 2 sows as having been provided to the Ahtahkakoop Band under treaty, however, 
Reed himself admitted that records from the earlier years (and upon which this statement 
was presumably prepared) were “most imperfect.” He also freely admits that only in one 
or two agencies had separate records of cattle under loan versus cattle received under 
treaty been kept.269 Nevertheless, all of the bands in Commissioner Reed’s list were noted 
as having received treaty animals, with the exception of some of the Sioux bands, who may 
have been considered “American” Indians, and the Blackfoot and Blood Bands, residing 
in present day Alberta.270 In this context, it is clear that Reed’s evidence with respect to 
the Crown’s provision of livestock pursuant to treaty cannot be viewed as accurate nor 
reliable, and consequently, the Band cannot be deemed as receiving any of the animals 
listed on the 1890 return pursuant to the Crown’s treaty obligations. 

235. In summary, Ahtahkakoop Cree Nation submits that the Band cannot be deemed to have 
received any of its livestock entitlements under treaty with the potential exception of the 
oxen listed in 1877. There are no records to corroborate the dubious 1890 list as to when 
animals were received, or if any animals recorded as being present on Reserve were 
furnished according to treaty, loan, or purchased by individual Band members (which, as 
discussed above, occurred frequently for Ahtahkakoop).  

236. This conclusion is the only reasonable interpretation of the historical evidence, 
particularly in light of Madawaska Maliseet, and is consistent with the Crown’s honorable 
obligations. 

                                                        
267  Hansen at 80 referring to LAC RG10 V.3843 F.72695-2 Report from Inspector Alexander McGibbon to Indian 
Commissioner Edgar Dewdney dated 1890/09/10 [DOC153].    
268   LAC RG10 V.3846 F.73870. Letter from Clerk Frederick Paget on behalf of the Indian Commissioner to DSG 
Lawrence Vankoughnet dated 1891/04/28, with enclosures dated ca. 1891 [DOC282].    
269  LAC RG10 V.3846 F.73870. Letter from Clerk Frederick Paget on behalf of the Indian Commissioner to DSG 
Lawrence Vankoughnet dated 1891/04/28, with enclosures dated ca. 1891 [DOC282].    
270  Hansen at 81 referring to LAC RG10 V.3846 F.73870. Letter from Clerk Frederick Paget on behalf of the Indian 
Commissioner to DSG Lawrence Vankoughnet dated 1891/04/28, with enclosures dated ca. 1891 [DOC282].    
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237. The Crown’s failure to provide the livestock promised pursuant to Treaty 6 is a breach of 
Treaty and in contravention of the Crown’s fiduciary, equitable, and honourable 
obligations.  

(iii) SEED 

238. Treaty 6 states that each Band will be provided with “enough of wheat, barley, potatoes 
and oats to plant the land actually broken up for cultivation by such Band.” 

239. While the agricultural statements in departmental Annual Reports typically provide 
statistics for acres sown by each band, they do not indicate if the seed was provided at the 
expense of the Department or the Band, nor do they state whether seed was supplied in 
relation to the Department’s treaty obligations. Indeed, there is little to no information on 
the historical record respecting the source and amount of seeds purchased or otherwise 
provided for the Ahtahkakoop Band during their first years of settlement. 

240. It was reported that in 1877 the Band received some of the early distributions of seed 
including wheat, barely, and potatoes, but no oats.271 Hansen notes that the Band’s initial 
crop was damaged by early frost.272 This prompted Chief Ahtahkakoop and Chief 
Mistawasis to write a joint petition to Lieutenant Governor Morris requesting the Crown 
provide more seed and provisions to last their Bands through to spring.273 While the Band 
received some seed that year, it did not arrive until April.274 

241. Beyond these few indirect references to seed in the early years after adhering to Treaty, 
the information on the amount of seed distributed to the Band is sparse. The challenge 
with the promise to provide seed is that the Department did not break the expenditure 
down per band. There is even less evidence of seed distributions in the years following the 
Northwest Rebellion.  

242. In this context, the First Nation submits that interpreting the evidence to address any 
ambiguity in favour of the Band leads to the conclusion that the Band received no seed 
under Treaty 6 beyond the distribution in 1877. 

(b) Three Years’ Annual Payments for Provisions  

243. The Treaty provides for the payment of $1000 per year for three years for the purchase of 
provisions each spring for the use of the members of the Band settled on reserve and 
cultivating the soil: 

                                                        
271  Hansen at 68 referring to Sessional Paper No. 7-1879. "Annual Report of the Department of Indian Affairs for 
the Year Ended 30th June, 1878," [Session 1 of Parliament 4, 42 Victoria], 59-63 [DOC241].   
272  Hansen at 68-69 referring to LAC MG17-B2. Letter from Revd. John Hines to Church Missionary Committee 
dated 1876/09/30 [DOC246]. Hines wrote that the initial crop (1875) was small. During the second year (1876), frost 
ruined the potatoes and reduced the grain crops to being suitable only for fodder.   
273  Hansen at 69 referring to LAC MG17-B2 Class C Series F.C.1/0. "[Asissippi Mission Journal 1877]." Reports 
from Revd. John Hines to Church Missionary Society, see entries for January 1877 [DOC247].   
274  Hansen at 69 referring to Sessional Paper No. 7-1879. "Annual Report of the Department of Indian Affairs for 
the Year Ended 30th June, 1878", [Session 1 of Parliament 4, 42 Victoria]. Pages 62-3 [DOC248]; Christensen, 
Ahtahkakoop, 323 [DOC005zq]; LAC MG17-B2. Report from Revd. John Hines to Church Missionary Society, see 
esp. entries for 11th and 29th April [DOC249].    
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That during the next three years, after two or more of the reserves hereby agreed to be set 
apart to the Indians shall have been agreed upon and surveyed, there shall be granted to 
the Indians included under the Chiefs adhering to the treaty at Carlton, each spring, the 
sum of one thousand dollars, to be expended for them by Her Majesty's Indian Agents, in 
the purchase of provisions for the use of such of the Band as are actually settled on the 
reserves and are engaged in cultivating the soil, to assist them in such cultivation. 

244. There are distinct two groups each of whom was to receive a portion of the $1000 per year: 
(1) “those Indians included under the Chiefs adhering to the treaty at Fort Pitt, and those 
under Chiefs within the treaty limits who may hereafter give their adhesion thereto”; and 
(2) “Indians included under the Chiefs adhering to the treaty at Carlton.” 

245. As Ahtahkakoop adhered to Treaty in 1876, the Band would constitute part of the first 
category: “those Indians included under the Chiefs adhering to the treaty at Fort Pitt, and 
those under Chiefs within the treaty limits who may hereafter give their adhesion thereto.” 

246. As the three-year annual payment did not break down the expenditure owed per band,  
there is little evidence as to the amount distributed and received by each band. It appears, 
however, that the Ahtahkakoop Band did receive some “provisions” from the Crown. An 
Annual Report from June 1878 notes the “provisions” distributed to the Indians at seed 
time, with Ahtahkakoop recorded as having received 1110 pounds of flour, 16 pounds of 
tea, 12 pounds of sugar, 10 pounds of wheat, and 700 pounds of pemmican.275   

247. In 1878, Ahtahkakoop also requested that the Crown provide more support the next 
year.276 As Hansen writes, “the request was sensible because the treaty clause had been 
phrased assuming the bison supply would continue temporarily, whereas the herds had 
collapsed quickly.”277 In 1879, the Band received some pemmican, tea, lard, tobacco and 
gunpowder.278 According to Hansen, this was the third and final round of “provisions” 
provided.279 

248. Accordingly, to the extent the Crown did provide provisions to the Ahtahkakoop Band, 
there is dearth of evidence on the historical record to confirm whether these “provisions” 
were provided as part of the three-year promise, pursuant to the famine and pestilence 
clause (which was triggered as early as 1878 with the disappearance of the bison), or for 
any other reason.  

249. As such, the Band may have, in effect, received none of the provisions pursuant to the 
three-year promise, in breach of the terms of Treaty 6.  

                                                        
275  Hansen at 67 referring to Sessional Paper No. 7-1879. "Annual Report of the Department of Indian Affairs for 
the Year Ended 30th June, 1878", [Session 1 of Parliament 4, 42 Victoria], 59-63 [DOC241].    
276  Hansen at 67 referring to LAC RG10 V.3670 F.10771. Letter from Lieutenant Governor David Laird to Minister 
of the Interior dated 1878/11/12. See page 6 [DOC240]. See also Christensen, 358-359 [DOC005o].   
277  Hansen at 67.  
278  Hansen at 68 referring to LAC RG10 V.3697 F.15678. Statement from Indian Affairs dated 1879/09/10 
[DOC244b].   
279  Hansen at 68 referring to LAC RG10 V.3672 F.10853 Part 1. Letter from Indian Agent Matthew George 
Dickieson to DSG Lawrence Vankoughnet dated 1878/02/26 [DOC245].   
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(c) Ammunition & Twine 

250. The First Nation submits that the Crown did not meet its obligation to provide 
ammunition and twine under Treaty 6, which was for the purpose of supporting hunting 
and fishing rights.280 This represents a fundamental breach on the part of the Crown. 

251. Treaty 6 provided as follows regarding ammunition and twine: 

It is further agreed between Her Majesty and the said Indians, that the sum of $1,500.00 
per annum shall be yearly and every year expended by Her Majesty in the purchase of 
ammunition, and twine for nets, for the use of the said Indians, in manner following, that 
is to say. In the reasonable discretion, as regards the distribution thereof among the 
Indians inhabiting the several reserves or otherwise, included herein, of Her Majesty’s 
Indian Agent having the supervision of this treaty. 

252. The interpretation of the ammunition and twine provision was one of the issues before the 
Saskatchewan Court of Queen’s Bench in Lac La Ronge.281 Specifically, Gerein, J. 
compared the above-noted written treaty terms with the following written terms that are 
contained in the adhesion agreement to Treaty Six: 

And we hereby agree to accept the several benefits, payments and reserves promised to the 
Indians adhering to the said treaty at Fort Pitt or Carlton; with the proviso as regards the 
amount to be expended for three years annually for ammunition and twine, and as respects 
the amount to be expended for three years annually in provisions for the use of such Indians 
as are settled on reserves and are engaged in cultivating the soil, to assist them in such 
cultivation, that the expenditure on both these items shall bear the same proportion to the 
number of Indians now treated with as the amounts for those two items as mentioned in 
Treaty No. 6 bore to the number of Indians then treated with… 

253. At issue in Lac La Ronge, was whether a single payment of $1,500.00 was to be used for 
the benefit of all Indians under Treaty 6, or whether those Indians who later adhered to 
Treaty 6 in 1889 were to receive a separate benefit. In concluding that the adherents were 
to receive a separate benefit payment, Gerein J. reasoned that: 

If the clause in the Adhesion Agreement was intended to provide that there be a sharing in 
the original benefit, it would have been a very simple task to state. Instead, the drafters 
chose to speak in terms of proportionality as it relates to the expenditure. In other words, 
a method was set out whereby the expenditure itself would be calculated using the sum of 
$1,500.00 as the benchmark. The clause contemplates a new and distinct expenditure 
which will have the effect of providing to the later adherents an identical benefit as that 
earlier provided in the Treaty itself. 

A second consideration is that if the original benefit is simply shared, the value of the 
benefit is reduced for those who were parties to Treaty No. 6. This would be unfair to those 
Indians and I do not believe the Crown could unilaterally effect such a change to the Treaty. 

                                                        
280  Pursuant to section 15(1)(a) of the Specific Claims Tribunal Act, this Claim for ammunition and twine extends  
from the years 1876 to 2003.   
281  Lac La Ronge Indian Band v Canada, 1999 SKQB 218, 1999 CarswellSask 758 [Lac La Ronge, QB]. 
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As well, I do not believe that the Crown would deliberately so act and bring about such a 
result. 282 

254. Ammunition and twine were supplied to enable the Indians to continue to hunt and fish, 
and supplement their new agricultural economy when needed. As Morris stated during 
Treaty negotiations: 

Understand me, I do not want to interfere with your hunting and fishing. I want you to 
pursue it through the country, as you have heretofore done; but I would like your children 
to be able to find food for themselves and their children that come after them. Sometimes 
when you go hunt you can leave your wives and children to take care of your gardens.283 

255. The challenge with the ammunition and twine provision is that Treaty 6 did not 
consistently break down the expenditure per band in the annual reports until 1951.284 
Moreover,  in some years, it seems the Department provided a broad interpretation of this 
provision, including items such as cartridges, gun caps, fish hooks, fish nets, cod lines, 
tackle, snaring wire and rifles.285 At other times, figures for expenditures on ammunition 
and twine are published in the yearly Departmental Reports at either the Treaty or Agency 
level.  

256. There is little evidence as to the amount of ammunition and twine distributed per band. 
Accordingly, the First Nation submits, that in accordance with the Crown’s honourable 
obligation to keep and maintain adequate records, the onus is on the Crown to prove that 
the First Nation received its entitlement to ammunition and twine, which will be discussed 
later in this submission regarding the Crown’s fiduciary obligations. 

(d) Twelve Dollar Payment 

257. Treaty 6 provided for a present of twelve dollars for each man, woman and child belonging 
to the bands who adhered to Treaty 6. The First Nation submits that the Crown breached 
its Treaty obligation by failing to provide the twelve-dollar gratuity to all Indians who came 
under Treaty 6 as members of the Ahtahkakoop Band.  

258. In 1876, 262 members of the Ahtahkakoop Band were listed as having received their treaty 
gratuity payment for a total of $3144.00. Interestingly, only 9 members of the 
Ahtahkakoop Band were listed as having received their $5.00 treaty annuity payment, as 
required Treaty 6.286  

259. In this year, the Chief and Headmen were listed as receiving only their salary payments 
and were not listed as receiving their initial gratuity payment. There is also an indication 
that 31 band members received their twelve-dollar payment in 1877, 3 or 4 band members 

                                                        
282  Lac La Ronge, QB at paras 165 to 166. 
283  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), 204. [SUPP-00015]. 
284  Hansen at 87.  
285  Hansen at 87.  
286  Ahtahakakoop Band Paylist, 1876, LAC, RG 10, V. 9412 [DOC064]. 
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received their twelve-dollar payment in 1878 and 2 band members received their twelve-
dollar payment in 1879.287 

260. This is clearly a shortfall in breach of the Treaty.   

(e) Suits and Medals 

261. Treaty 6 provides for a suitable suit of clothing every three years for the Chief and up to 
four subordinate officers, along with a suitable flag and medal for each Chief in recognition 
of the closing of the treaty.  

262. The 1876 Annual Report sets out that 100 medals were purchased “for treaties,” however, 
it does not specify which treaties these were purchased for nor to which chiefs they were 
distributed.288 Nonetheless, it appears likely that Chief Ahtahkakoop did receive a treaty 
medal. Visiting Ottawa in 1886 with other chiefs such as Mistawasis, it was noted by the 
Toronto Globe that “[the chiefs] have nearly all their treaty medals hanging by the chains 
from their necks.”289 

263. While there are some records that indicate Triennial Clothing was supplied at the Treaty 
or Agency level, the records do not specify which Chiefs received these distributions.290 

264. Hansen does indicate, however, that Chief Ahtahkakoop likely received a suit of clothing 
right after the signing of the Treaty in 1877. Records show that suits of clothing were 
distributed along with annuity payments in 1877.291 As the Crown ordered and shipped 
suits for the Chiefs of the Saskatchewan Crees as a group, it is likely Ahtahkakoop received 
a suit of clothing at this time.292 Nonetheless, there is evidence that Chief Ahtahkakoop’s 
suit was too small for him to wear. Standing over six feet tall, Hansen notes that “Treaty 6 
promised “suitable” clothing and the suit provided to Ahtahkakoop apparently did not 
fit.”293 Hansen also notes that Ahtahkakoop likely received a clothing set in 1886 as he was 
wearing a Chief’s Coat while in Ottawa.294  

265. Records outlining the provision of triennial clothing to Chiefs and Headmen, particularly 
before 1950, are sparse and lack detailed information. Aside from the few references listed 

                                                        
287  Ahtahkakoop Band Paylist, 1876-1879, Treaty Annuity Paylists, LAC, RG 10. [DOC253]. 
288  Annual Report of the Department of the Interior for the Year Ended 30th June, 1876 (Transcript). Department 
of the Interior. Ottawa: June 30th, 1876, 196 [SUPP-00011A]. 
289  Christensen, Ahtahkakoop, 565 [DOC005zw].  
290  Hansen at 90 
291  Hansen at 90-91 referring to LAC RG 10 V. 3641 F. 7570. Letter from Lieutenant Governor David Laird to 
Minister of the Interior David Mills dated 1877/01/04 [DOC261]. 
292  Hansen at 90-91 referring to LAC RG 10 V. 3641 F. 7570. Letter from Lieutenant Governor David Laird to 
Minister of the Interior David Mills dated 1877/01/04 [DOC261]. 
293  Hansen at 91 referring to Christensen mentions the negotiations for clothing on pages 246 and 284 
[DOC005zv]. The cost and sizing issues are discussed on page 302 [DOC005zv]. On page 375, Christensen writes 
“Ahtahkakoop was apparently wearing his regular clothes, for in all probability the chief’s clothing presented to him in 
1876 had been too small to wear comfortably and with dignity.”   
294  Hansen at 91 referring to Christensen, Ahtahkakoop, 565 [DOC005zw]. 
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above, there is little information on the provision of suits in the Treaty 6 area before 
1951.295  

266. Accordingly, the First Nation submits that the record is insufficient to prove that the 
Crown provided each set of triennial clothing owed to the Band from 1876 to 1951.  

ISSUE 3: NATURE AND SCOPE OF FIDUCIARY RELATIONSHIP 

267. The Crown is bound by fiduciary obligations to First Nations in Canada, and the Crown’s 
fiduciary obligations apply to nearly every facet of the Crown-First Nation relationship. It 
is well-recognized that the Crown’s fiduciary obligations are founded on the mutually 
recognized and respected sovereign status of the Crown and the First Nations. Although 
this relationship is inherently fiduciary in nature, not all obligations give rise to a specific 
and enforceable fiduciary duty. To determine if a fiduciary duty exists, it is necessary to 
focus on the particular obligation under dispute.   

268. In Quebec (Attorney General) v. Canada (National Energy Board), Justice Iacobucci 
described the main points of law with regard to the fiduciary relationship between the 
Crown and First Nations: 

It is now well-settled that there is a fiduciary relationship between the federal Crown and 
the aboriginal people of Canada: Guerin v. Canada…None the less, it must be remembered 
that not every aspect of the relationship between fiduciary and beneficiary takes the form 
of a fiduciary obligation: Lac Minerals Ltd. v. International Corona Resources Ltd…The 
nature of the relationship between the parties defines the scope, and the limits, of the duties 
that will be imposed.296 

269. The decision in Wewaykum provides more recent Supreme Court of Canada authority on 
the background and purpose of fiduciary remedies: 

…The fiduciary duty, where it exists, is called into existence to facilitate supervision of the 
high degree of discretionary control gradually assumed by the Crown over the lives of 
aboriginal peoples. As Professor Slatterly commented: 

The sources of the general fiduciary duty do not lie, then, in a paternalistic concern 
to protect a “weaker” or “primitive” people, as has sometimes been suggested, but 
rather in the necessity of persuading native peoples, at a time when they still had 
considerable military capacities, that their rights would be better protected by 
reliance on the Crown than by self-help. 

… 

This sui generis relationship had its positive aspects in protecting the interests of 
aboriginal peoples historically (recall, e.g., the reference in Royal Proclamation, 1763, 
R.S.C. 1985, App. II, No. 1, to the “great Frauds and Abuses [that] have been committed in 
purchasing Lands of the Indians”), but the degree of economic, social and proprietary 
control and discretion asserted by the Crown left aboriginal populations vulnerable to the 

                                                        
295  After 1951, the Crown allowed chiefs and headmen to purchase business suits in lieu of a uniform. See: Hansen 
at 91 referring to DIAND Claims and Historical Research Centre, “Treaty No. 6 Triennial Clothing - synopsis and 
documents." Memorandum from Indian Affairs Branch Director H.M. Jones to Regional Supervisor of Indian Agencies 
E.S. Jones dated 1956/01/18 [DOC335].  
296  Quebec (AG) v Canada (National Energy Board), [1994] 1 SCR 159, 1994 CarswellNat 1496 at para 38. 
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risks of government misconduct or ineptitude. The importance of such discretionary 
control as the basic ingredient in a fiduciary relationship was underscored in Professor E. 
Weinrib’s statement, quoted in Guerin, supra, at p. 384, that “…the hallmark of a fiduciary 
relation is that the relative positions are such that one party is at the mercy of the other’s 
discretion.” See also: International Corona Resources Ltd. v. Lac Minerals Ltd., [1989] 2 
S.C.R. 574 (S.C.C.), per Sopinka J., at pp. 599-600; Hodgkinson v. Simms, [1994] 3 S.C.R 
377 (S.C.C.), per La Forest J., at p. 406; Frame v. Smith, [1987] 2 S.C.R. 99 (S.C.C.), per 
Wilson J. dissenting, at pp. 135-36. Somewhat associated with the ethical standards 
required of a fiduciary in the context of the Crown and Aboriginal peoples is the need to 
uphold the “honour of the Crown”: R v Taylor (1981), 34 O.R. (2d) 360 (Ont. C.A.), per 
MacKinnon 507 (S.C.C.), per Lamer C.J., at para. 24; Marshall, supra, at paras. 49-51.297 

270. Although the relationship between the Crown and aboriginal peoples is inherently 
fiduciary in nature, not every aspect of the relationship will give rise to an enforceable 
fiduciary obligation. The scope and content of the Crown’s fiduciary duties, if any, can only 
be determined through a meticulous examination of the facts and the nature of the 
relationship between the Crown and the particular First Nation in question. This point was 
explained by the Federal Court of Appeal in Semiahmoo Indian Band v. Canada: 

The authorities on fiduciary duties establish that courts must assess the specific 
relationship between the parties in order to determine whether or not it gives rise to a 
fiduciary duty and, if yes, to determine the nature and scope of that duty. This approach 
applies equally in the context of the fiduciary duty owed to Indian bands when they 
surrender reserve land. In my view, while the statutory surrender requirement triggers the 
Crown’s fiduciary obligation, the Court must examine the specific relationship between the 
Crown and the Indian band in question in order to define the nature and scope of that 
obligation. 298 

271. The Supreme Court in Wewaykum affirmed the principle that “…not all obligations 
existing between the parties to a fiduciary relationship are themselves fiduciary in nature,” 
and that it is necessary to focus on the particular obligation that is the subject matter of 
the dispute and determine “…whether or not the Crown had assumed discretionary control 
in relation thereto sufficient to ground a fiduciary obligation.”299 

272. In Manitoba Métis, the Supreme Court of Canada, in answering the question of “What 
Duties Are Imposed by the Honour of the Crown”, stated that thus far the honour of the 
Crown has been applied in at least four situations, including: 

(1) The honour of the Crown gives rise to a fiduciary duty when the Crown assumes 
discretionary control over a specific Aboriginal interest (Wewaykum, at paras. 79 and 81; 
Haida Nation, at para. 18);300 

273. As noted by the Canadian Human Rights Tribunal in First Nations Child and Family 
Caring Society of Canada v. Attorney General of Canada, the Supreme Court of Canada 
has confirmed that an undertaking may also give rise to fiduciary obligation: 

                                                        
297  Wewaykum Indian Band v Canada, 2002 SCC 79, 2002 CarswellNat 3438 at paras 79- 80 [Wewaykum]. 
298  Semiahmoo Indian Band v. Canada, [1998] 1 FC 3, 1997 CarswellNat 1316 (FC) at para 37. 
299  Wewaykum at para 83. 
300  Manitoba Métis at paras 73-75, McLachlin CJC.  
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…a fiduciary obligation may also arise from an undertaking. The following conditions are 
to be met: 

In summary, for an ad hoc fiduciary duty to arise, the claimant must show, in 
addition to the vulnerability arising from the relationship as described by Wilson 
J. in Frame: (1) an undertaking by the alleged fiduciary to act in the best interests 
of the alleged beneficiary or beneficiaries; (2) a defined person or class of persons 
vulnerable to a fiduciary’s control (the beneficiary or beneficiaries); and (3) a legal 
or substantial practical interest of the beneficiary or beneficiaries that stands to be 
adversely affected by the alleged fiduciary’s exercise of discretion or control. 

(Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24 (S.C.C.), at para 36 
(Elder Advocates Society); see also Manitoba Métis Federation Inc. v. Canada 
(Attorney General), 2013 SCC 14 (S.C.C.), at para. 50 [Manitoba Metis 
Federation]) 

…in Elder Advocates Society, at paragraph 48, it should be noted that the Supreme Court 
held that the necessary undertaking was met with respect to Aboriginal peoples: 

In sum, while it is not impossible to meet the requirement of an undertaking by a 
government actor, it will be rare. The necessary undertaking is met with respect to 
Aboriginal peoples by clear government commitments from the Royal 
Proclamation of 1763 (reproduced in R.S.C. 1985, App. II, No. 1) to the 
Constitution Act, 1982 and considerations akin to those found in the private 
sphere.301 

274. In summary, while not every aspect of the Crown-First Nation relationship may give rise 
to a fiduciary obligation, there are two ways in which such an obligation has been deemed 
to apply. First, a fiduciary duty arises where the Crown assumes discretionary control over 
a specific aboriginal interest. Second, a fiduciary duty may arise from an undertaking 
made by the Crown.  

275. In this context, it is submitted that a failure to provide the benefits promised under Treaty 
6 within a reasonable time of the Band commencing to farm is a breach of fiduciary duty 
by the Crown.  

Fiduciary Relationship in the Context of Treaty Benefits 

276. Although the relationship between the First Nation and the Crown is fiduciary in nature, 
the question at issue is whether this particular obligation, namely that of providing treaty 
benefits, results in a fiduciary duty. The First Nation submits that the Crown owes a 
fiduciary duty to live up to its treaty obligations, because a treaty is the ultimate 
assumption of discretionary control by the Crown.  

277. The courts have identified Crown-aboriginal treaties as the source of the Crown’s special 
obligation towards First Nations: 

[W]hat is contended for and must not be lost sight of, is that the British sovereigns, ever 
since the acquisition of Canada, have been pleased to adopt the rule or practice of entering 
into agreements with the Indian nations or tribes in their province of Canada, for the 
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cession or surrender by them of what such sovereigns have been pleased to designate the 
Indian title…and further that the terms and conditions expressed in those instruments as 
to be performed by or on behalf of the Crown, have always been regarded as involving a 
trust graciously assumed by the Crown to the fulfilment of which with the Indians the faith 
and the honour of the Crown is pledged, and which trust has always been most faithfully 
fulfilled as a treaty obligation of the Crown.302 

278. In Ontario (Attorney General) v Bear Island Foundation, the Supreme Court of Canada 
made the following statement, in obiter, about the relationship between the treaty and 
fiduciary obligations of the Crown: 

…whatever may have been the situation upon the signing of the Robinson-Huron Treaty, 
that right was in any event surrendered by arrangements subsequent to that treaty by which 
the Indians adhered to the treaty in exchange for treaty annuities and a reserve. It is 
conceded that the Crown has failed to comply with some of its obligations under this 
agreement, and thereby breached its fiduciary obligations to the Indians. 303 

279. The Indian Claims Commission interpreted the Crown’s fiduciary obligations arising from 
treaty in much the same fashion. In the Fort McKay Inquiry, the Commission held that 
“treaty and fiduciary obligations overlap, in that the Crown has a fiduciary duty to live up 
to its treaty obligations.” 304  

280. In R v Badger, Mr. Justice Cory, writing for the majority, discussed the distinctive nature 
and origin of treaty rights in terms that have particular relevance to the present case: 

There is no doubt that aboriginal and treaty rights differ in both origin and structure. 
Aboriginal rights flow from the customs and traditions of the native peoples. To paraphrase 
the words of Judson J. in Calder, supra, at p. 328, they embody the right of native people 
to continue living as their forefathers lived. Treaty rights, on the other hand, are those 
contained in official agreements, between the Crown and the native peoples. Treaties are 
analogous to contracts, albeit of a very solemn and special, public nature. They create 
enforceable obligations based on the mutual consent of the parties. It follows that the scope 
of treaty rights will be determined by their wording, which must be interpreted in 
accordance with the principles enunciated by this Court. 305 

281. Indeed, the authorities support the proposition that treaty rights are on a higher plane 
than other types of legal rights because the Crown has a fiduciary obligation to fulfill its 
promises to Indians. In this sense, treaty rights are conceptually distinct from aboriginal 
rights because the latter do not owe their existence to any agreement or grant by the 
Crown. Treaty rights, on the other hand, are elevated to a higher status because they are 
the product of negotiations between First Nations and the Crown wherein the Crown made 
express and implied undertakings to fulfill its treaty obligations in an honourable manner. 

                                                        
302  Ontario v Dominion of Canada, 25 SCR 434, 1895 CarswellNat 46 at para 40 (Justice Gwynne in dissent, but 
not on this point) [emphasis added]; see also: Marshall at para 50. 
303  Ontario (AG) v Bear Island Foundation, 1991 2 SCR 570, 1991 CarswellOnt 600 at para 7. 
304  Indian Claims Commission, Fort McKay First Nation Treaty Land Entitlement Inquiry, (Ottawa: Minister of 
Public Works and Government Services Canada, 1996) 5 ICCP 3 at 57 [emphasis added]. See also: Indian Claims 
Commission, Lac La Ronge Indian Band Treaty Land Entitlement Inquiry (Ottawa: Minister of Public Works and 
Government Services Canada 1996) 5 ICCP 235 at 318. 
305  Badger at para 76. 
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282. The Specific Claims Tribunal in Beardy’s & Okemasis also emphasized this distinction in 
support of the view that the abrogation or extinguishment of treaty rights must be sensitive 
to the fact that they owe their existence to solemn promises made by the Crown: 

If Aboriginal rights could, prior to the enactment of the Constitution Act, 1982, have been 
extinguished by competent legislation, this is not the case for treaty rights. Professor 
Rotman explains: 

Since Aboriginal rights are inherent and do not depend upon Crown recognition or 
affirmation, the Crown accepted them in their full form when it assumed its 
position of power in Canada. Under the Doctrine of Continuity, the Crown was 
deemed, under its own laws, to have explicitly accepted all local laws and pre-97 
existing rights of the Aboriginal peoples that it did not explicitly nullify or 
supercede at the time of its “acquisition” or assertion of sovereignty. The same 
principles which underlie the Doctrine of Continuity would have allowed the 
Crown to eliminate pre-existing Aboriginal rights entirely through executive 
action, such as the passing of legislation or the issuing of a royal proclamation. 
Treaty rights, however, are quite different, since they are entirely the product of 
negotiations between the parties. 

Since treaties are negotiated instruments which the Crown has pledged its honour 
to uphold, it would be unseemly to allow those negotiated rights to be unilaterally 
altered by Crown legislation. As Gwynne J. explained in St. Catherine’s Milling and 
Lumber Co. v. The Queen: 

Now it is to be observed, that the faith of Her Majesty is solemnly pledged 
to the faithful observance of this treaty, and the government of the 
Dominion of Canada is made the instrument by which the obligations 
contained in it, which are incurred by and on behalf of Her Majesty, are to 
be fulfilled. 

The Crown is under a fiduciary duty to uphold the integrity of treaty rights that it 
has guaranteed and protected under its name. The strict nature of the Crown’s duty 
suggests that it be able to infringe upon treaty rights only under the most urgent 
circumstances. On those occasions where it is able to derogate from it guarantee of 
treaty rights to Native peoples, the Crown must act in accordance with fiduciary 
obligations of the highest order. 

If treaty rights are subject to alteration at the whim of the Crown, the solemn 
nature of the treaties, in which they are contained is necessarily ignored, the 
Crown’s fiduciary duty breached, and its honour tarnished. 306 

283. In Beardy’s & Okemasis, the Tribunal ultimately found that the Crown breached its legal 
obligation to pay treaty annuities to the Beardy’s & Okemasis First Nation pursuant to the 
terms of Treaty 6. With regard to breach of fiduciary duty, the Tribunal stated: 

Crown fiduciary duties derive from the precept of the honour of the Crown. Where, as in 
the present circumstances, there is a cognizable Indian interest that the Crown is honour 
bound to uphold, failure to do so, amounts to a breach of fiduciary duty.307 
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284. In comparison, the courts have recognized that fiduciary obligations arise under the 
Indian Act, particularly in relation to reserve creation, the surrender or expropriation of 
reserve land, the negotiation of legal settlements relating to reserve land, the grant of 
natural resources on reserve to third parties, the management of royalties that the Crown 
holds in trust for the band, and the exercise of the Crown’s powers over Indian estates.308 
Given these authorities, and the solemn nature and sanctity of the rights enshrined in 
treaties309, it would result in an absurdity if a fiduciary obligation arose out of the Crown’s 
discretionary control pursuant to statute, but not out of the Crown’s discretionary control 
over the treaty benefits promised pursuant to the sacred terms of Treaty 6. 

285. Fiduciary duty may also arise pursuant to an undertaking by the Crown: 

In summary, for an ad hoc fiduciary duty to arise, the claimant must show, in addition to 
the vulnerability arising from the relationship as described by Wilson J. in Frame: (1) an 
undertaking by the alleged fiduciary to act in the best interests of the alleged beneficiary or 
beneficiaries; (2) a defined person or class of persons vulnerable to a fiduciary’s control 
(the beneficiary or beneficiaries); and (3) a legal or substantial practical interest of the 
beneficiary or beneficiaries that stands to be adversely affected by the alleged fiduciary’s 
exercise of discretion or control.310 

286. The decision in First Nations Child and Family Caring Society of Canada v. Attorney 
General of Canada is notable in that the Canadian Human Rights Tribunal found there 
was a fiduciary obligation on the part of the Crown, outside of its administration of lands 
or a section 35 right under the Constitution. The Tribunal found that the relationship 
between the federal government and First Nations people for the provision of child and 
family services on reserve could give rise to a fiduciary obligation on the part of the Crown, 
because the three criteria set out in the Elders Advocates Society were met: (1) The 
program for provision of child and family services was undertaken and controlled by the 
Crown and was explicitly intended to be in the best interests of the First Nation 
beneficiaries; (2) the Crown had discretionary control over the application of the program; 
and (3) The program had a direct impact on a vulnerable group of people.311 

287. In the current circumstances, the fiduciary obligation of the Crown could also be 
characterized as an undertaking. First, the obligation to provide treaty benefits in 
exchange for the surrender of approximately 121,000 square miles of land in the Treaty 6 
territory was controlled by the Crown, and explicitly intended to be in the best interests of 
the First Nation beneficiaries, to provide a new livelihood in the face of the diminishing 
buffalo populations. Second, the Crown had complete discretionary control over the 
provision of the treaty benefits. Indeed, once Treaty 6 was negotiated and signed, the 
signatory bands were forced – and entitled – to rely on the Crown to distribute the treaty 

                                                        
308  See (in order): Wewaykum; Guerin v R [1984] 2 SCR 335, 1984 CarswellNat 693; Osoyoos Indian Band v 
Oliver (Town) (2001) 2001 SCC 85, 2001 CarswellBC 2703 [Osoyoos Indian Band]; Fairford First Nation v Canada 
(AG) [1999] 2 FC 48; 1998 CarswellNat 2900; Blueberry River Indian Band v. Canada (Department of Indian Affairs 
and Northern Development) [1995] 4 SCR 233, 1995 CarswellNat 1279 [Blueberry River]; Ermineskin Indian Band & 
Nation v Canada, 2009 SCC 9, 2009 CarswellNat 203 [Ermineskin]; Morin v Canada, [2000] 4 CNLR 218, 2000 
CarswellNat 1390. 
309  Badger at para 41. 
310  First Nations Child and Family Caring Society at para 101. 
311  First Nations Child and Family Caring Society at paras 104-105. 
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benefits. Third, the beneficiary bands were particularly vulnerable after entering into 
Treaty 6 due to diminishing buffalo and game populations and increased settlement. 

288. Given the solemn obligations embodied in the treaties with First Nations and the 
fundamental importance of the treaties in defining the relationship between the Crown 
and the bands, the Crown’s solemn promise to provide treaty benefits to the bands in 
Treaty 6 comprises an aspect of the fiduciary relationship which gives rise to a specific and 
enforceable fiduciary duty. 

Scope of Fiduciary Relationship 

289. A fiduciary relationship imposes a standard of conduct on the Crown, which will vary 
depending upon what kind of interests are at stake.312 That said, some aspects of the 
fiduciary obligation appear to be general to all interests. The duty of the Crown when it is 
acting as a fiduciary is “that of a man of ordinary prudence in managing his own affairs.”313 
The Crown must demonstrate good faith and loyalty, and engage in full disclosure with a 
First Nation.314 

290. The Supreme Court of Canada in Blueberry River Indian Band found that a general 
fiduciary obligation of the Crown is the duty to correct errors. Where the Crown discovers 
that it has made an error, and failed to protect the best interests of the First Nation 
beneficiary, it must correct that error. The Supreme Court elaborated: 

…Where a party is granted power over another’s interests, and where the other party is 
correspondingly deprived of power over them, or is “vulnerable”, then the party possessing 
the power is under a fiduciary obligation to exercise it in the best interests of the other: 
Frame v Smith, supra, per Wilson, J.; and Hodgkinson v Simms, supra…315  

In that instance, the band had no power to correct the error that resulted in the Crown 
wrongly conveying the band’s mineral rights, and the band was vulnerable to that error. 
Thus, the fiduciary had a duty to correct. This duty is also connected to the fiduciary’s duty 
to “act with reasonable diligence.”316 

291. Further, the Crown must ensure it does not benefit personally from the exercise of its 
fiduciary powers: 

…a fiduciary involved in self-dealing, i.e. in a conflict of interest, bears the onus of 
demonstrating that its personal interest did not benefit from its fiduciary powers: J.C. 
Shepherd, The Law of Fiduciaries (1981), at pp. 157-59; and A.H. Oosterhoff: Text 
Commentary and Cases on Trusts (4th ed. 1992). The Crown, facing conflicting political 
pressures in favour of preserving the land for the Band on the one hand, and making it 
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available for distribution to veterans on the other, may be argued to have been in a position 
of conflict of interest.317 

292. In the context of this Claim, the scope of the Crown’s fiduciary obligations include: 

• the duty to act as a man of ordinary prudence in managing its own affairs, which 
can also be characterized as the duty to act with reasonable diligence, skill, and 
competence; 

• the duty to demonstrate good faith and loyalty, and engage in full disclosure with 
the First Nation; 

• the duty to correct errors;  

• the duty to strictly account for all property held or administered on behalf of the 
First Nation; and 

• the duty to demonstrate that its personal interest did not benefit from its fiduciary 
powers. 

ISSUE 4: BREACH OF FIDUCIARY DUTY 

293. The First Nation submits that the Crown breached its fiduciary obligations by failing to 
provide all of the benefits promised in Treaty 6, and by failing to implement the treaty 
promise in a method which would uphold the Crown’s honourable obligations to the First 
Nation. 

Obligation to Account for Benefits Provided 

294. The Crown bears a high onus of proof to demonstrate that a Treaty right, in this case treaty 
benefits promised under the terms of Treaty 6, have been extinguished. In Simon, the 
Supreme Court of Canada held that: 

Given the serious and far-reaching consequences of a finding that a treaty right has been 
extinguished, it seems appropriate to demand a strict proof of the fact of extinguishment 
in each case where the issue arises. As Douglas J. said in United States v. Santa Fe Pacific 
R. Co., supra, at p. 354, “extinguishment cannot be lightly implied.”318 

295. In the context of a reserve land expropriation, the Supreme Court of Canada found in 
Osoyoos Indian Band v. Oliver (Town) that a high onus of proof rests on the Crown to 
show that an Aboriginal interest in reserve lands had been extinguished. In that case, the 
Court noted that “[f]iduciaries are held to a high standard of diligence.”319 In that instance 
the principle arose that the Crown has the evidentiary burden to prove that an 
expropriation strictly complied with the procedural requirements of the Indian Act and 
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Railway Act. Similarly, the First Nation submits that the Crown has the evidentiary 
burden of establishing it met its treaty and fiduciary obligations pursuant to Treaty 6. 

296. Phipson on Evidence notes that there is a conspicuous exception to the rule that the 
burden of proving fraud lies on the party alleging such conduct. In the context of a 
fiduciary relationship, “it lies on the dominant party to support, and not upon the servient 
party to impeach, the validity of a transaction beneficial to the former.”320 The non-
provision of treaty benefits in this case was beneficial to the Crown, in the sense that it 
meant that appropriations did not have to be made for the purchase and transportation of 
the promised treaty benefits. The reverse onus rule accords with the most basic duties of 
a fiduciary such as the duty of loyalty, full disclosure and avoidance of conflict of interest.   

297. The duties that a trustee owes to its beneficiary are also consistent with a reverse onus in 
the present circumstances. Although the claimant generally bears the burden of proving 
its claim on a balance of probabilities, the evidentiary burden with respect to a particular 
legal issue can shift to the other party if a claimant has established prima facie proof with 
respect to that issue. This is particularly true where the relationship between the parties is 
fiduciary in nature. It is trite law that the relationship between the Crown and aboriginals 
is “trust-like” and that a breach of the Crown’s fiduciary duties to a First Nation is 
enforceable in the same manner as a trust. One of the duties of a trustee is a duty to 
account. A duty to provide an accounting is analogous to an obligation to adduce evidence 
in rebuttal once the First Nation makes out a prima facie case.  

298. This reverse onus is also supported by the House of Lords decision of Barclays Bank PLC 
v Coleman,321 which has been cited with approval on this point in Canadian law.322  In 
Barclays Bank, the Court discussed evidentiary burdens and presumptions respecting 
parties in fiduciary and similar special relationships requiring utmost good faith:  

Whether a transaction was brought about by the exercise of undue influence is a question 
of fact. Here, as elsewhere, the general principle is that he who asserts a wrong has been 
committed must prove it. The burden of proving an allegation of undue influence rests 
upon the person who claims to have been wronged. This is the general rule. The evidence 
required to discharge the burden of proof depends on the nature of the alleged undue 
influence, the personality of the parties, their relationship, the extent to which the 
transaction cannot readily be accounted for by the ordinary motives of ordinary persons in 
that relationship, and all the circumstances of the case. 

Proof that the complainant placed trust and confidence in the other party in relation to the 
management of the complainant's financial affairs, coupled with a transaction which calls 
for explanation, will normally be sufficient, failing satisfactory evidence to the contrary, to 
discharge the burden of proof. On proof of these two matters the stage is set for the court 
to infer that, in the absence of a satisfactory explanation, the transaction can only have 
been procured by undue influence. In other words, proof of these two facts is prima facie 
evidence that the defendant abused the influence he acquired in the parties' relationship. 
He preferred his own interests. He did not behave fairly to the other. So the evidential 
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burden then shifts to him. It is for him to produce evidence to counter the inference which 
otherwise should be drawn.323 

299. The need to establish that the complainant placed trust and confidence in the other party 
is critical in cases where the relationship between the two parties does not fall within a 
recognized category of fiduciary relationship. Barclays Bank involved a commercial 
transaction in which the bank took a security interest in the matrimonial home without 
the wife understanding the nature of the charge against the title. In the context of Treaty 
6, there is no doubt that a fiduciary relationship existed between the Crown and the 
signatory bands, as will be discussed in detail below. Accordingly, when the question of 
whether benefits were provided pursuant to Treaty 6 cannot be conclusively determined 
by the existing historical record, the onus is on the Crown to prove that they were provided. 

300. After the Rebellion, the Department of Indian Affairs expressed ample uncertainty about 
whether it had fulfilled its treaty obligations in internal correspondence. An 1885 
investigation revealed that the Department “could not say with certainty what had been 
distributed, as the records were in a chaotic state.” 324 On May 28, Indian Commissioner 
Dewdney responded to a letter from DSGIA Vankoughnet, requesting that Dewdney 
provide an accurate accounting of whether the Department fulfilled its treaty obligations: 

…I have the honor to state that to obtain the desired information much time and labor, 
owing to the inaccurate manner in which the earlier returns in some instances were kept, 
will be necessary. I have therefore though, in view of the importance of the return, that it 
would be advisable to detail Mr. Macrae particularly for this duty in the northern agencies. 

The required information cannot be obtained solely from books or memorandums and this 
fact will involve the necessity of a visit being made among them and the information thus 
acquired with that already on hand will no doubt enable me to complete a return which will 
prove satisfactory to the Department. 

I do not think the agents can perform this duty in a satisfactory manner along with the 
other work which devolves upon them.325 

301. In April 1886, Liberal member of Parliament Malcolm Cameron “launched a stinging 
indictment of Indian administration” in a speech that was printed in parliamentary 
debates and widely circulated in pamphlets. Cameron cited numerous instances from the 
Department of Indian Affairs’ annual reports of Indian Agents reporting that their bands 
were anxious to receive the agricultural assistance promised to them under treaty, and 
stated: 

I have shown not only that we have sent bad agents to administer Indian affairs in the 
North-West, but that we have broken faith with the Indians in many respects. I now 
propose to prove that we have by our negligence and misconduct allowed the Indians, in 
the midst of plenty, to be frozen to death and starved to death. I have shown that we have 
allowed them to be robbed, swindled, and cheated out of what they were entitled to, by the 
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agents and the middlemen, that we gave them little or no clothing, and to cap the climax of 
our criminality, we have allowed them to be frozen and starved to death.326 

302. Cameron continued, scrutinizing the Department of Indian Affairs’ annual reports, 
accusing the Department – at length – of fraud: 

This being the condition of affairs, one would naturally like to enquire into the expenditure 
of the enormous sums voted by Parliament to feed and clothe the Indians. It can be 
accounted for: a large portion of it can easily be accounted for. The Indian is charged with 
what he never gets; he is charged two prices for the articles he gets. He is charged with 
articles that ought not to be charged to him at all; he is robbed right and left by the officials 
and by the middle men, and that I propose to prove beyond possibility of dispute…All I can 
say, all that any man can say, on a subject of the kind is that these charges on the face of 
them bear the clearest possible evidence of fraud on the part of somebody…Will any man 
tell me that these articles ever reached the Indians? I say it is an outrage on common sense 
and decency; I say it is quite impossible that they ever reached the Indians, and I say further 
that if they did receive them, it was a willful misapplication of the money voted by 
Parliament for the purpose of supplying the Indians with the absolute necessaries for the 
cultivation of the soil. The Indian was robbed and the country was robbed, and the only 
men who profited by it were the agents and the middlemen.327 

303. In response to Cameron’s allegations of fraud, the Department of Indian Affairs launched 
an investigation with Prime Minister Macdonald promising “vindication” of the 
Department. Sarah Carter notes that the “inquest was scarcely independent and impartial; 
officials were asked to probe into accusation of their own wrongdoing.”328 One example of 
the results of the internal investigation came from DSGIA Vankoughnet in July 1886: 

I have the honour to ack the rect of your letter of the 5th inst for further information with 
regard to the understanding in regard to cattle implements &c issued to Indians under the 
several existing arrangements and in reply I have to inform you that your office should keep 
an account of all cattle implements or other articles delivered under Treaty obligations or 
loaned or given in excess of treaty obligations and they should be carefully distinguished in 
statements of property on a Res & nothing should be omitted or lost sight of on such 
Returns and the course to be pursued to ascertain whether Bands of Indians have received 
the full quota of articles to be furnished to them is to refer to the records in your office and 
compare what has been given with the Treaty stipulations and in the case of Bands that 
have been divided the articles which have been distributed so given should be distributed 
in proper proportions to the number of souls in each community created by such division. 

It is surprising if this has not all been attended to long ago as the Dept had been led to 
suppose it had.329 

304. In response to the inquiry, Assistant Indian Commissioner Hayter Reed wrote: 

…press upon the Department’s attention a difficulty in connection with determining the 
extent of our treaty obligations which I have evidently not hitherto made clear and with 
regard to which I would respectfully beg to have the Department’s decision viz as to the 
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proper year in which the number at that time in a band should be taken as the basis for 
estimating how many implements etc. such a band should receive. 

At first sight it might appear most natural that the number in a band in the year in which 
it entered treaty should determine this question, but when it is remembered that through 
straggling, changing from band to band by one and twos (this has now been almost entirely 
stopped) divisions of bands, withdrawal from treaty, and natural causes, the bands have 
greatly changed in their numbers and membership it will be apparent that an estimate 
based on the number belonging to a band in that year would not be correct… 

The Department states that “in the case of bands that have been divided the articles which 
have been so given should be distributed in proper proportions to the number of souls in 
each community created by such division.” 

There are many difficulties in connection with the following out of this suggestion which it 
would be impossible to explain in any but a very lengthy letter or verbally. As an instance 
of one complication, however, a case might be supposed of a band numbering 100 families, 
at the taking of treaty, 10 families of which have at intervals since left it and joined some 
other 10 bands. The difficulty of adjusting the division of the plows and harrows for these 
10 families will be apparent… 

It is often claimed by Indians that they should have received all their treaty implements, 
etc. on settling on a Reserve, and had this been done, no such difficulty as we are now 
meeting would possibly have arisen but as the Department is aware, it was considered that, 
were this to be done, many tools would be thrown aside, not being really required for the 
few workers in a band, and would be accordingly lost or broken; and it was therefore 
decided that these articles should only be issued as it was considered they were required. 
Such as were issued were therefore used in common and on account of this community of 
interest, would arise a difficulty in following the suggestion of the Department as to the 
manner of division… 

It would therefore be perhaps fairer to take the number of each band in the year when the 
greater proportion of the families therein having settled upon a Reserve had commenced 
to farm, and this would appear to me to be perhaps more in accordance with the wording 
of the Treaty and I will be glad to be informed if the Department’s view coincides with this… 

With regard to the record of implements etc. given to the various bands under treaty I may 
say that such a record has been kept by the agents and is being perfected for this office, and 
that it will be undoubtedly easy to ascertain whether the obligations to any band have been 
fulfilled when once the point in question referred to in this letter has been determined. 

I would further inform the Department however that the records kept of these implements 
during the years immediately succeeding the treaty was found to be so incorrect that it was 
deemed necessary to go carefully into the whole matter and clerks have now been engaged 
for some time in carefully going through all records, vouchers etc. sifting the whole and 
establishing a record to date of all the cattle implements etc. purchased and issued to 
Indians. 

There is of course no danger in any case of the Indians not receiving full justice, as the 
implements and tools being given them from time to time through the generosity of the 
Department will more than meet any obligations under treaty stipulations.330 

                                                        
330  Hayter Reed, Assistant Commissioner, to the Superintendent General of Indian Affairs, Lawrence 
Vankoughnet, August 2, 1886, RG10, vol. 3752, file 30,421. [Emphasis added] [SUPP-00016C]. 



  Ahtahkakoop Cree Nation 
  Treaty 6 Benefits Specific Claim Submission   

“Without Prejudice”  Page | 101   

305. The questions of what was actually provided to the Indians under treaty was revisited in 
1890, when DSGIA Vankoughnet requested that Indian Commissioner Reed furnish a 
statement of the number of cattle given the different bands throughout the North West 
under treaty obligations, and the progeny of such cattle, as well as the number of cattle 
given under the loan system, and their progeny.331 In reply, Reed cautioned: 

…the progeny from these two sources [treaty and loan] have been shown collectively 
because in one or two Agencies only has a distinct record been kept. The present system of 
recording cattle &c. is, as Department is aware, one which has been gradually developed, 
as the requirements of the service have been discovered, and for many reasons the record 
of early years is most imperfect. 

Reed went on to claim that the records were “more or less destroyed or lost” in Duck Lake 
Agency, Carlton, Battleford, Onion Lake and Saddle Lake Agencies “during the Rebellion.” 
Despite this, Reed stated that his statement “may be relied upon as an exact account of the 
number of animals now in the hands of the Indians.”332 

306. One of the returns of animals sent to the Department was for the Ahtahkakoop Band. As 
noted previously, there is no independent corroborating record of the animals accounted 
by Reed, and suspiciously Reed listed almost every band in the record as receiving animals 
pursuant to treaty. These above examples illustrate the problematic record keeping in the 
Department at the time. 

307.  Given the Crown’s fiduciary duty to provide and account for the distribution of treaty 
benefits and the lack of evidence that these benefits were provided to the Ahtahkakoop 
Band, the onus now shifts to the Crown to prove that it discharged its obligation to provide 
the benefits promised under treaty.  

308. Further, the Crown’s fiduciary duty to provide accounting or documentation of the Treaty 
6 benefits received by the Ahtahkakoop Band is enhanced by the Specific Claims Tribunal’s 
decision in Madawaska Maliseet, which provides that where the record is incomplete and 
documents missing as a result of mismanagement, any ambiguity on the question at issue 
should be interpreted in favour of the First Nation. This interpretative principle is 
premised on the Crown’s honourable obligations to First Nations.333 

309. The evidentiary burden is on the Crown to prove that it met the obligations of Treaty 6, 
which is consistent with the fiduciary duty owed by the Crown in relation to aboriginal and 
treaty rights.  

Timing of Provision of Benefits (Trigger) 

310. The numbered treaties across the prairies all contain some variation on the theme that the 
Crown’s obligation to provide agricultural assistance was “triggered” when a band 
commenced farming. Treaty 6 provided that the Crown would supply agricultural articles 
to “any Band…who are now cultivating the soil, or shall hereafter commence to cultivate 

                                                        
331  Deputy Superintendent General of Indian Affairs to Hayter Reed, Indian Commissioner, December 16, 1890, 
LAC, RG10, vol. 3846, file 73870. [DOC280]. 
332   “For Commissioner”, Office of the Indian Commissioner, North-West Territories, to the Deputy 
Superintendent General of Indian Affairs, April 28, 1891, LAC, RG10, vol. 3846, file73870 [DOC282]. 
333  Madawaska Maliseet at para 368. 
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the land…” In some instances, the quantity of treaty benefits depends on the number of 
families “actually cultivating.” Some provisions were for each family, some for every three 
families, some were for the Chief, and others were provided at band level. 

311. The wording of Treaty 6 provides the following triggers: 

For Treaty 6 
bands settled on 
reserves and 
actually 
cultivating: 

$1000 each spring for three years to be expended in the purchase of 
provisions to assist with cultivation. 

For each Band: enough wheat, barley, potatoes and oats to plant the land broken up 
for cultivation 

four oxen, one bull, six cows, one boar, two sows 

one cross-cut saw, one hand-saw, one pit-saw, necessary files, one 
grindstone, one auger 

one chest of ordinary carpenters tools 

one hand-mill when the Band has sufficient grain 

For each family 
actually 
cultivating 

four hoes, two spades, two axes, two scythes, one whetstone, two hay 
forks, two reaping hooks 

For every three 
families actually 
cultivating 

one plough, one harrow 

 
312. While quantification of provision should be relatively easy to quantify, this was evidently 

the case. As outlined above, in 1884 Acting Assistant Indian Commissioner Reed sought 
clarification relating to the quantity of tools provided for in Treaty 6. In August 1884, the 
Department responded directly to Indian Commissioner Dewdney that although it made 
sense that one cross cut saw, one pit saw and the necessary files were enough for each 
band, “axes, hand saws & augers were intended to be given to each family in the 
proportionate numbers quoted in the treaty.” In other words, although the actual treaty 
wording was “…for every family aforesaid, and also two axes; and also one cross-cut saw, 
one hand-saw, one pit-saw, the necessary files, one grind stone and one auger for each 
Band”, the Crown’s interpretation was to provide the axes, hand saws, and augers to each 
family. 

313. While the main trigger to provide agricultural assistance was the band cultivating the soil, 
under the terms of Treaty 6, some implements were to be calculated based on when 
individual families, or groupings of families, began to cultivate. Thus, in theory, if the 
Crown determined a band had begun cultivation at a particular date, its obligation to 
provide treaty benefits would arguably crystallize at that moment. Under a strict and 
narrow interpretation of the treaty this could mean if the right crystalized early in a band’s 
overall conversion to agriculture, the Crown’s obligation to provide benefits would be 
lower than if a year or two passed and more families had settled on reserve and begun to 
farm. This creates a perverse possibility that families who converted to agriculture would 
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be left without the necessary assistance in the form of agricultural implements promised 
to the band.  

314. The First Nation submits that it would be unreasonable to expect the entire band would 
convert to agriculture at one time. Moreover, as additional families took treaty and settled 
on reserve, it would put an incredible burden on a band that was just starting to develop 
its agricultural economy to have to provide for extra people without any additional 
agricultural tools or implements.  

315. A liberal interpretation based on the understanding of the parties suggests the benefits, 
while intended to be “once and for all”, would not crystalize for a reasonable time as more 
families began farming. This interpretation is consistent with the underlying objective of 
having bands settle on reserves and convert to an agricultural economy, and is consistent 
with the Crown’s fiduciary obligation to act with good faith and loyalty in discharging its 
obligation to provide the First Nation with the tools to transition to agriculture. If the 
Crown was not obligated to provide agricultural implements as new members came into 
Treaty and settled on reserve, it would be in hindrance of the purpose and intent of the 
Treaty 6 promise to assist the bands in developing an agricultural economy that would 
provide a subsistence base for all band members. 

316. Similarly, respecting the Crown’s obligation to provide a band with seed: if that obligation 
was deemed to be triggered only once, when minimal acres were under cultivation, then 
the Crown’s obligation would arguably be far less than it would be if the obligation 
continued as the band progressed in agricultural endeavors. Such an interpretation is 
inconsistent with the underlying objective of the treaty benefits provisions, and is not in 
accordance with a broad and purposive interpretation of the Treaty. Again, the timing of 
crystallization must be viewed through a reasonableness standard vis-à-vis the purpose of 
the treaty promise.   

317. The First Nation submits that a narrow and technical interpretation of Treaty 6 which 
would allow the Crown to discharge its treaty obligations after providing minimal benefits 
that would not meet the intent of the parties to provide the bands with a genuine ability to 
develop an agricultural economy, would be an absurd approach which would run counter 
to the principles of treaty interpretation. Further, the Crown had a unilateral and 
unfettered discretion to determine when its treaty obligation was triggered, and thus had 
a fiduciary duty to fulfill its obligation in accordance with, at a minimum, the basic 
fiduciary responsibilities of loyalty, good faith in the discharge of its mandate, full 
disclosure appropriate to the subject matter and ordinary prudence with a view to the best 
interests of the aboriginal beneficiaries. 334 As noted previously, the First Nation submits 
that the calculation of treaty benefits should be assessed using the its TLE Population that 
is in the final stages of finalization. Using the TLE population takes into account the 
principle from Lac La Ronge that each living Indian be counted for the purposes of treaty 
fulfillment.  

Timing of Provision of Benefits (end-date) 

318. Another issue with timing of provision of the benefits is the end date for when the benefits 
should be provided. For example, where certain benefits were triggered by a family 
beginning to cultivate the land, would it be sufficient for the Crown to wait several years 

                                                        
334  Wewaykum at para 86. 
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before providing the promised benefits? The First Nation submits that the Crown intended 
to provide treaty benefits to the bands as soon as reasonably possible after each trigger 
was met. 

319. The treaty land entitlement provision under Treaty 6, and the provision of treaty benefits 
are linked. To that extent, the Saskatchewan Court of Appeal decision in Lac La Ronge 
Indian Band v Canada is helpful. The historical context of Treaty 6 was summarized in 
that decision: 

When considered as a whole, the fundamental objective of each of the numbered treaties 
can be identified. There is a similar pattern respecting the setting aside of reserve land in 
all of the numbered treaties. They all contain a statement of purpose in the preamble “to 
open up the settlement, immigration…the treaty area.” In every treaty there is a clause 
wherein the Crown agrees to lay aside reserves for the purpose of encouraging the 
transition to agriculture. Treaty Nos 3 to 11 contain specific clauses granting benefits such 
as implements, seed or cattle to encourage the Indians to begin farming or ranching. All of 
this supports an interpretation that there was an intention to allot the reserve land to the 
Indians within a reasonable time. 

… 

The Government of Canada’s intention was clearly to provide a land base which would 
encourage Indians to pursue an agricultural lifestyle…335 

320. The Court in Lac La Ronge, noted that that the general intent of Canada was to provide 
the Indians with reserves large enough to meet the needs of the band members living at 
the same time the Treaty was signed, with some variation. As stated by the Court, “it was 
recognized that the amount of land provided by the treaty was larger than what they would 
need at the time.”336 The Court in that instance was referring to Morris’ speech during 
Treaty negotiations: “There is one thing I would say about the reserves. The land I name 
is much more than you will ever be able to farm…” Canada also intended to “send in a 
surveyor ‘next year’, which was soon as reasonably possible.” 337 

321. Similar to reserve land selection, the Crown intended to provide agricultural implements 
to Treaty 6 signatories as soon as possible, Alexander Morris stated: 

Next summer, Commissioners will come to make payments here, so that you may not have 
so far to go, and also that other Indians we have not seen, should come here also, to whom 
it may be convenient, and I hope that then you will be able to talk with them where you 
want your reserve. I will speak to you frankly, as if I was talking to my own children; the 
sooner you select a place for your reserve the better, so that you can have the animals and 
agricultural implements promised to you, and so that you may have the increase from the 
animals, and the tools to help you build houses, &c [sic]. When you are away hunting and 
fishing, the heat of the sun and the rain is making your crops to grow…and by and by I hope 
you will have more potatoes than you require, and have some to dispose of. I am very 

                                                        
335  Lac La Ronge Indian Band para 85, 88. 
336  Lac La Ronge Indian Band at para 90. 
337  Lac La Ronge Indian Band at paras 92-93. 
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anxious that you should think over this, and be able to tell the Commissioner next year 
where you want your reserve.338 

Further, in his report on the negotiations of Treaty 6, Morris advocated for cattle and 
agricultural implements to be given to the Indians without delay, noting that their present 
mode of living was “passing away.”339 

322. Thus, where the trigger was met for provision of certain implements, those implements 
should have been provided as soon as reasonably possible, without delay. The 
Ahtahkakoop Band was farming before Treaty 6 was negotiated and continued to cultivate 
their land in the years immediately after adhering to treaty. As such, the Band’s full 
complement of treaty benefits should have been provided immediately in the wake of 
treaty negotiations.  

323. Where the trigger for providing agricultural implements was the “band” as opposed to 
each family, the First Nation submits that the Crown was required to provide all treaty 
benefits promised within at least three years of a band commencing to cultivate the land, 
or within three years of a bands’ adhesion to Treaty where the band had already 
commenced cultivation. This interpretation is supported by Alexander Morris’ report on 
the negotiations of Treaty 6, where in response to the bands’ requests regarding assistance 
in sickness or famine, and request for assistance during the time of planting, he stated that 
help would only be given for the three years after the band settled on reserve, and “…after 
that time you should have food of your raising, besides all the things that are given to 
you.”340 Thus, it was contemplated by the parties that within three years of the band 
commencing to cultivate the land, the band should be self-sufficient, which would indicate 
that all implements triggered by the band’s cultivation should have been provided. This 
interpretation accords with the conclusion reached in Beattie that the provision of 
agricultural assistance would provide the means by which those who wished to do so could 
undertake to support themselves through agriculture.341 

324. In the context of this Claim, the First Nation submits that notwithstanding the inability to 
identify which animals were provided under Treaty or otherwise, the only relevant time 
period is from 1876 to 1879, at which time the full benefit for livestock should have been 
provided. 

325. The obligation to provide agricultural assistance within a reasonable time accords with the 
Crown’s fiduciary obligation to act with reasonable diligence, and with good faith and 
loyalty. A partial and piecemeal implementation of the treaty promise decades after the 
Band was recognized by the Crown as a Treaty 6 Band is in breach of the Crown’s 
honourable obligation to act in a way that accomplishes the intended purpose of Treaty 6, 
being the assistance in the transition to an agricultural economy. The Crown’s conduct in 

                                                        
338  Lac La Ronge Indian Band at para 95, referring to Alexander Morris, The Treaties of Canada with the Indians 
of Manitoba and the North-West Territories, and Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), at 
243-244. [SUPP-00015]. 
339  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co, Publishers, 1880), 229-238. [SUPP-00015]. 
340  Alexander Morris, The Treaties of Canada with the Indians of Manitoba and the North-West Territories, and 
Kee-wa-tin (Toronto: Belfords, Clarke & Co., Publishers, 1880), 202-228 [SUPP-00015]. 
341  Beattie at para 23. 
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failing to provide agricultural assistance in a reasonably timely manner is in breach of the 
Crown’s fiduciary duty. 

Quality of Implements Provided  

326. Although Treaty 6 is silent with respect to the quality of the treaty benefits – including  
tools and implements, seed, and cattle – it is reasonable to expect the quality of the 
promised goods would be sufficient to allow the goods to be used for their intended 
purpose. 

327. In Marshall, Binnie J. for the majority referred to the requirement of reading certain 
assumptions into contracts, and applied this to the treaty context: 

The law has long recognized that parties make assumptions when they enter into 
agreements about certain things that give their arrangements efficacy. Courts will imply a 
contractual term on the basis of presumed intentions of the parties where it is necessary to 
assure the efficacy of the contract, e.g., where it meets the “officious bystander test”. Here, 
if the ubiquitous officious bystander had said, “This talk about truckhouses is all very well, 
but if the Mi’kmaq are to make these promises, will they have the right to hunt and fish to 
catch something to trade at the truckhouses?”, the answer would have to be, having regard 
to the honour of the Crown, “of course”. If the law is prepared to supply the deficiencies of 
written contracts prepared by sophisticated parties and their legal advisors in order to 
produce a sensible result that accords with the intent of both parties, though unexpressed, 
the law cannot ask less of the honour and dignity of the Crown in its dealings with First 
Nations. [footnotes omitted]342 

328. It is a reasonable assumption that the quality of the treaty benefits and their suitability for 
the intended purpose would be implicit in the treaty. The parties would have intended and 
assumed that the implements would be functional and suitable for agricultural purposes. 
In order to exercise the rights provided by Treaty 6, the bands were entitled to benefits, 
tools, supplies and other implements consistent with the proper exercise of the treaty right 
at issue and, more importantly, of a quality that fully supported and assisted the bands in 
the exercise of such rights. 

329. There is evidence that the Crown was aware they were providing implements of deficient 
quality. Crown correspondence from 1877 noted that the initial distribution of implements 
were of “the lighter kind”.343 As Hansen notes: 

The description of the implements as the “lighter kind” suggests they were not made of 
quality materials. This implication that “lighter” implements were provided was supported 
by repeated complaints from Cree Chiefs about the poor quality of the implements they 
received. In 1879, Ahtahkakoop said that the axes that were issued to his band were too 
small and unfit for use.344 

                                                        
342  Marshall at para 43. 
343  Hansen at 73 referring to LAC RG10 V.3641 F.7570. Letter from Lieutenant Governor David Laird to Minister 
of the Interior David Mills dated 1877/01/04 [DOC261].   
344  Hansen at 73 referring to “Chronicles By The Way: The Indian Pow-wow - Grievances of the Red men - How 
the treaties are carried out - Wild Montana cattle for milch cows - The Indian questions - Government contracts.” 
Montreal Gazette dated 1879/09/29. Page 2 [DOC078].   
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330. At a meeting of the Cree Chiefs in 1884, the poor quality of implements was again brought 
up. SubAgent Macrae forwarded this list of grievances onward noting the poor and 
insufficient quality of implements provided. He noted that the Chiefs had asked for “all 
bad things, implements, and tools, as well as stock should be replaced by gifts of better 
articles.”345 Assistant Indian Commissioner Hayter Reed swiftly rejected this request, 
noting that “so far as the actual quality and description of implements as well as of food 
given to them and the value of the same are concerned, they have received very much more 
than the Treaty even intended that they should receive.”346 

331. DSGIA Vankoughnet also responded to Sub-Agent Macrae, noting that the Indians were 
never promised implements or cattle on par with those of white farmers. Vankoughnet 
also asserted that the Indians had been “most generously treated by Govt and far beyond 
any expectations they could have entertained under the most liberal interpretation that 
could be put upon the Treaties made with them.” 347  

332. There were also serious concerns with the quality of livestock provided to the Band. As 
noted above, while the Band received six cattle in 1879, they died soon after. In a speech 
reported by the Montreal Gazette, Ahtahkakoop described how the cattle given to him 
were wild, impossible to feed, and choked themselves when tied down in the stables.348 

333. The historical evidence suggests First Nations concerns respecting the poor quality of the 
implements and livestock was not adequately addressed, and that there was little follow-
up by the Department respecting their complaints. 

334. In the absence of adequate records setting out the resolution of these complaints, the 
Crown has the onus of establishing it had appropriately remedied the issue and met its 
treaty obligations. Furthermore, in failing to respond to legitimate complaints, the Crown 
did not act honourably and was in breach of its fiduciary obligations. As outlined 
previously, the Crown has a fiduciary duty to correct errors and, in this instance, the duty 
to correct the error of providing poor quality agricultural benefits. 

335. In summary, there were issues with the quality of at least some of the treaty benefits 
provided to the First Nations in Treaty 6. Indeed, officials tasked with implementing the 
promises of Treaty 6 made statements to the effect that the Indians should not expect the 
same kind of quality that a white farmer would receive. In order to meet the intent of the 
treaty, that is to provide the First Nation with the means to engage in agricultural pursuits, 
the Crown was obliged to address the issue of quality of treaty benefits. The First Nation 
submits that the Crown has the onus of establishing it addressed the poor quality of 
implements and livestock, given the complaints of Treaty 6 bands at the time. 

                                                        
345  Hansen at 73 referring to LAC RG10 V.3697 F.15423. Letter from SubAgent James Ansdell Macrae to Indian 
Commissioner Edgar Dewdney dated 1884/08/25 [DOC094].   
346  Hansen at 73 referring to LAC RG10 V.3697 F.15423. Unsigned draft of letter addressed to Indian 
Commissioner Edgar Dewdney dated 1884/12/29 [DOC262].   
347  Vankoughnet to Dewdney, December 31, 1884, LAC, RG 10, Volume 3697, File 15423/ [SUPP-00015C]. 
348  Hansen at 77-78 referring to Montreal Gazette dated 1879/09/29. Page 2 [DOC078].   
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The Crown’s Punitive Agricultural Policies 

336. When the Crown and First Nations negotiated Treaty 6, the result was an agreement that 
provided in essence a “livelihood for a livelihood”. The Crown undertook to assist Treaty 
6 Bands in transitioning to an agricultural economy by providing the tools, livestock, seed 
implements, provisions and other benefits considered necessary to development of a 
sustainable new way of life. Immediately following the signing of Treaty 6, however, the 
Crown developed punitive and harmful policies that made it impossible for bands to make 
a successful agricultural transition.  

337. The First Nation submits that not only did the Crown fail to provide the treaty benefits 
promised under Treaty 6, but it also actively pursued policies and programs that severely 
stunted First Nation agricultural development, in breach of the Crown’s promises under 
Treaty 6 and its fiduciary duty.  

338. Starting in 1878, with the Home Farm Program, Canada developed and implemented a 
number of ill-fated policies for the Indian populations that had a profoundly negative 
effect upon the ability of bands to transition to an agricultural economy. The following is 
a small sample of some of these policies, which are elaborated upon further in the 
Ahtahkakoop Report: 

The Home Farm Program (1879-1878) The Department of Indian Affairs 
hired instructors to live on reserves 
and establish model farms to teach 
Indians farming skills. The program 
was marred with nepotism and 
incompetence, and ultimately 
provided little assistance to 
struggling bands. Instructors were 
often not suited or prepared for 
instructing agriculture in the 
prairies. 

Permit System (1881-1951) Initiated during a food crisis, and 
strengthened after 1888 to limit 
Indian access to markets. Prohibited 
Indian farmers from selling crops 
independently, which created a 
barrier to reserve farmers earning a 
living or entering into the 
commercial economy. 

Pass System (1885-1941) Used to inhibit the movements of 
Indians, discourage parental visits to 
residential schools, and provided the 
NWMP and Indian Agents with the 
authority to stop the Indians from 
leaving the reserve in the wake of the 
North-West Rebellion. 
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Birtle System (1886- ) A cattle on loan program meant to 
promote individualism, and to 
address the belief that cattle held in 
common were not being cared for 
because no one felt responsibility for 
them. The program ultimately failed, 
because the Indians could not sell or 
slaughter the cattle without the 
Indian Agent’s consent, despite 
“owning” the offspring of the loaned 
cattle. 

Severalty Policy (1888-1892) Subdivision of reserve lands into 
separate lots of 40 acres. Meant to 
promote individualism and disrupt 
the communal nature of reserve 
farming. The real motive was likely to 
define surplus land on reserves, that 
could be sold in the future. 

Peasant Farming Policy (1889-1914) Restricted Indians to smaller 
acreages, and eliminated forms of 
labour saving machinery. Effectively 
removed bands from the commercial 
agricultural market. 

339. The above policies emphasize the destructive attitude of the Department of Indian Affairs 
in relation to Indian populations. These policies were ultimately designed to benefit 
settlers and save money, and are in direct conflict with the Crown’s obligation to honour 
its treaty promises. The implementation of the Crown’s policies had disastrous effects on 
the Treaty 6 bands by restricting the movement, livelihood and culture of the Indians, and 
causing famine and death predicated on racist constructions of social hierarchy. In 
implementing these policies, the Crown breached its fiduciary duty of good faith and 
loyalty to the First Nation. In addition to failing to provide the full complement of benefits 
under Treaty 6, the Crown actively went against its Treaty 6 promises in relation to 
agriculture by developing and implementing policies with reasonably foreseeable and 
disastrous consequences for the Band’s agricultural development. 

ISSUE 5: HONOUR OF THE CROWN 

340. As noted previously, the special principles developed by the Courts provide that a treaty is 
a solemn agreement between the Crown and aboriginal people and the honour of the 
Crown requires that it fulfill its promises and obligations under treaty.  

341. Mr. Justice Binnie in R v Marshall underscored the importance of the honour of the Crown 
when the interpretation of a treaty is in issue: 

This principle that the Crown’s honour is at stake when the Crown enters into treaties with 
first nations dates back at least to this Court’s decision 1895, Ontario, Province v. The 
Dominion of Canada and Province of Quebec. In re Indian Claims (1895), 25 S.C.R. 434. 
In that decision, Gwynne J. (dissenting) stated, at pp. 511 (para. 12) 
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…what is contended for and must not be lost sight of, is that the British sovereigns, 
ever since the acquisition of Canada, have been pleased to adopt the rule or practice 
of entering into agreements with Indian nations or tribes in their province of 
Canada, for the cession or surrender by them of what such sovereigns have been 
pleased to designate the Indian title, by instruments similar to these now under 
consideration to which they have been pleased to give the designation of “treaties” 
with the Indians in possession of and claiming title to the lands expressed to be 
surrendered by the instruments, and further that the terms and conditions 
expressed in those instruments as to be performed by or on behalf of the Crown, 
have always been regarded as involving a trust graciously assumed by the Crown 
to the fulfillment of which with the Indians the faith and honour of the Crown is 
pledged, and which trust has always been moth faithfully fulfilled as a treaty 
obligation of the Crown. 

In more recent times, as mentioned, the principle that the honour of the Crown is always 
at stake was asserted by the Ontario Court of Appeal in Taylor and Williams, supra. In that 
case, as here, the issue was to determine the actual terms of a treaty, whose terms were 
partly oral and partly written. MacKinnon A.C.J.O. said for the court, at pp. 235-36: 

The principles to be applied to the interpretation of Indian treaties have been much 
canvassed over the years. In approaching the terms of a treaty quite apart from the 
other considerations already noted, the honour of the Crown is always involved 
and no appearance of “sharp dealing” should be sanctioned. Mr. Justice Cartwright 
emphasized this in his dissenting reasons in R. v. George,… [1966] S.C.R. 267 at p. 
279, where he said: 

We should, I think, endeavour to construe the treaty of 1827 and those Acts 
of Parliament which bear upon the question before us in such a manner 
that the honour of the Sovereign may be upheld and Parliament not made 
subject to the reproach of having taken away by unilateral action and 
without consideration the rights solemnly assured to the Indians and their 
posterity by treaty. 

Further, if there is any ambiguity in the words or phrases used, not only should the 
words be interpreted as against the framers or drafters of such treaties, but such 
language should not be interpreted or construed to the prejudice of the Indians if 
another construction is reasonably possible: R. v. White and Bob (1964), 50 D.L.R. 
(2d) 613 at p. 652 (B.C.C.A.); affirmed [1965] S.C.R. vi.349 

342. The Claimant submits that the Crown did not uphold its honourable obligations when it 
failed to provide the treaty benefits promised under Treaty 6 to Ahtahkakoop Cree Nation.  

 

 

  

                                                        
349  Marshall at paras 50-51, Binnie J [emphasis in original]. 
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PART V – CONCLUSION 

343. In view of the above, we submit that Canada owes an outstanding legal obligation to the 
Claimant to pay compensation for failing to provide the full complement of treaty benefits 
to the First Nation pursuant to the terms of Treaty 6. 

344. The evidence and the law lead inexorably to the conclusion that the Crown breached the 
terms of Treaty 6 by failing to provide all of the treaty benefits promised to the Band in 
consideration for the surrender of Aboriginal title to 121,000 square miles of land. The 
actions of the Crown in failing to provide treaty benefits reflects a complete disregard of 
the solemnity of the treaty rights accorded to First Nations. These failures by the Crown 
directly impacted and negatively affected the ability of First Nations to transition to an 
agricultural economy and provide a sustainable livelihood for its members. 

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of June 2019. 
 
MAURICE LAW 
  
 
 
Per:  ____________________  Per:  ____________________ 
 Ron Maurice      Steven Carey  
 
 
cc. Ahtahkakoop Cree Nation, Attn: Chief and Council 
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